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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
{(Southern Division)

FEDERAL TRADE COMMISSION,
Civil Action No. PIM03-3317

Plaintiff,
V.

AMERIDEBT, INC,, et al.,

Defendants.

EMERGENCY MOTION OF NON-PARTY STEPHEN TODD COOK TO QUASH
SUBPOENA OR, IN THE ALTERNATIVE, FOR PROTECTIVE ORDER

Stephen Todd Cook (“Cook”), a non-party, by his undersigned counsel, pursuant to
Federal Rules of Civil Procedure 26 and 45, hereby moves to quash, or in the alternative for a
protective order with respect to, the Subpoena dated November 3, 2005 (the “Subpoena”) issued
by counsel for Robb Evans & Associates LLC, in its capacity as Receiver (the “Receiver”),
commanding Bank of America, N.A. to produce and permit the inspection of documents relating
to Cook’s financial accounts. The Subpoena should be quashed, or an appropriate protective
order should be issued, for at least three reasons. First, the Subpoena seeks intrusive discovery
of a broad range of personal information regarding the financial accounts of a non-party against
whom no claims have been asserted. Second, the Subpoena seeks discolvery of information that
is far beyond the scope of the Receiver’s authority, both under the Court’s order appointing the
Receiver and under applicable law. Third, the Receiver has failed to follow Maryland law by
including a required certification on the face of the Subpoena that is designed to protect the due
process rights of a person whose financial records are being sought.

In further support of this motion, Cook states:
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Background Regarding the Receivership Order and the Subpoena

1. The Receiver was appointed pursuant to the Court’s Preliminary Injunction Order
with Asset Freeze, Appointment of a Receiver, Repatriation of Assets, and Other Equitable

Relief dated April 20, 2005 (the “Receivership Order”). The purpose of the Receivership Order

was to “increase the likelihood of preserving existing assets, pending final determination of this
matter.” Receivership Order, Finding No. 3.

2. Cook is a non-party. No claims have been asserted against him by the Receiver in
this or any other Court. His personal financial information is in no way relevant to the issues
raised in the pending litigation.

3. On November 3, 2005, counsel for the Receiver issued the Subpoena
commanding Bank of America, N.A. to produce and permit the inspection and copying of
documents at the office of counsel for the Receiver in Los Angeles. A copy of the Subpoena is
attached hereto as Exhibit 1. In particular, the Subpoena commands the production of the

following:

All Documents, including but not limited to signature cards, account
agreements, applications, bank statements, transaction records,
disbursement requests, wire transfer requests, receipts, deposit tickets,
checks (front and back), drafts, credits, debits, and all communications
concerning such account, including but not limited to e-mail, voice
recordings, notes, and correspondence, concerning all accounts of Cook,
including but not limited to account number 913002757, from inception of
such accounts to the present.

4. The Subpoena does not include an address or contact person for Bank of America.
As of the date of the filing of this motion, Cook does not know if the Subpoena has been served
on Bank of America or if Bank of America has agreed to produce documents in response to the

Subpoena.

~BALT1:42106718.vl 2
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Legal Analysis and Argument

5. Federal Rule of Civil Procedure 45(c)(3)(A) provides in relevant part:

On timely motion, the court by which a subpoena was ordered shall quash
or modify the subpoena if it.. ..

(iv)  subjects a person to undue burden.
FED. R. C1v. P. 45(c)(3)}(A).
6. Federal Rule of Civil Procedure 26(c) provides in relevant part:

Upon motion by . . . the person from whom discovery is
sought . . . and for good cause shown, the court in which the action is
pending . . . may make any order which justice requires to protect
a . . . person from annoyance, embarrassiment, oppression, or undue
burden or expensel[.]

Upon showing of good cause, the court may order “that the disclosure or discovery not be had.”
FED. R. CIv. P. 26(c)(1). The decision of whether to grant a protective order is soundly in the

discretion of the court. Keves v. Lenoir Rhyne College, 552 F.2d 579, 581 (4th Cir. 1977}, cert.

denied, 434 U.S. 904 (1977).

7. Here, the Subpoena should be quashed to prevent undue burden to Cook or,
alternatively, a protective order should be issued to protect Cook from annoyance,
embarrassment, oppression, undue burden and/or expense. The Subpoena seeks the production
of a broad range of confidential financial records of a non-party that have no relevance to the
pending litigation. Even if sought from a party, this type of intrusive discovery generally would
not be permitted in civil litigation absent a strong justification (which does not exist here and has
not even been offered) and a court-approved confidentiality order. Cook’s legitimate interest in
preserving sensitive personal financial information is in jeopardy. The Receiver has issued at
least two reports (dated June 28, 2005 and September 19, 2005) containing detailed information

regarding the Receiver’s activities. These reports, which are available on the Internet, are laden

~BALT1:4210718.vt 3
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with suggestion and innuendo and include copies of financial records obtained by the Receiver.
If the Receiver is permitted to obtain Cook’s personal financial records, they likely will end up
posted on the Internet. It is difficult to imagine a situation which involves a greater potential for
annoyance, embarrassment and oppression,

8. Significantly, the Receiver did not seek court approval (as a duly appointed
bankruptcy trustee would have been required to do) prior to issuing the Subpoena. Rather, the
Receiver uniiaterally issued the Subpoena and, in doing so, ignored Cook’s due process rights.
The Receiver’s powers and authority are not unlimited, particularly when it comes to the
exercise of rights vis-a-vis non parties. The Receivership Order was entered to maintain the
status quo and to preserve assets pending the outcome of the pending litigation. It was not
entered to provide the Receiver with blanket authority to obtain confidential financial records of
non-parties. Moreover, there is no federal statute that would authorize the Receiver to take such
action. Absent express statutory authorization, the Receiver should not be permitted to
unilaterally take such action.

9. Under Maryland law, a bank customer’s account information is confidential and,
absent compulsion by law, a bank may not make any disclosures concerning a customer without

the customer’s prior authorization. Suburban Trust Co. v. Waller, 44 Md. App. 335, 344, 408

A.2d 758, 764 (1979). See aiso MD. FIN. INST. CODE ANN. §§ 1-301 through 1-305; Taylor v.

NationsBank. N.A., 365 Md. 166, 776 A.2d 645 (2001) (holding that a bank breached its duty of

disclosure when it disclosed information regarding one of its customers). Furthermore,
Maryland law requires that a litigant issuing a subpoena seeking bank financial records (such as
those sought here by the Receiver) must include on the face of the subpoena “a certification that

a copy of the subpoena has been served on the person whose records are sought by the party

~BALTH4210718.v] 4
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seeking the disclosure or production of the records™ or “ a certification that service has been
waived by the court for good cause.” MD. FIN. INST. CODE ANN. § 1-304(b). Here, the Subpoena

issued by counsel for the Receiver does not contain the required certification,

Certification of Good Faith

10. Pursuant to Federal Rule of Civil Procedure 26(c), a certification that counsel for
the movant has in good faith conferred with opposing counsel in an effort to resolve this matter
without court action is attached hereto as Exhibit 2.

WHEREFORE, Cook requests that the Court:

(@) Quash the Subpoena or, in the alternative, issue an appropriate protective

order; and
(b)  Grant such other and further relief as is just and appropriate under the
circumstances.
Respectfully submitted,
DATE: November 11, 2005 /s/ C. Kevin Kobbe

C. Kevin Kobbe (Bar No. 07968)

Jason W. Hardman (Bar No. 27470)

DLA PIPER RUDNICK GRAY CARY USLLP
6225 Smith Avenue

Baltimore, Maryland 21209

(410) 580-3000

Counsel for Stephen Todd Cook

~BALT1:421G718.v1 5
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EXHIBIT 1
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4088 Rov. 1134 Sebpocnain a Clvil Case _ .
Issued by the
UNITED STATES DISTRICT COURT
ERSTERN = DISTRICT OF VIRGINIA
FEDERAL TRADE COMMISSION,

SUBPOENA IN A CIVIL CASE

. . .
AMERIDEBT, INC., et al Case Number; ' PJIM 03-3317

US District Court, District of
Maryland

TO; BANK OF AMERICA, N.A.

[ YOU ARE COMMANDED 1o appear in the United States District Court at the placs, date, and time specified below fo
testify in the above case,
PLACE OF TESTIMONY COURTROOM

3
DATE AND TIREE

[} vOU ARE COMMANDED to appesr at the place, date, and time specified below 1o testify st the taldng of a deposition in
the shove case,
PLACE OF DEPGSITION DATE AND TIME

(X1 YOU ARE COMMANDED to produce and permit inspection snd copying of the following documents or objects at the
place, date, and time specified below (list documents or objects):

SEE EXHIBIT 1 ATTACHED HERETO AND INCORPORATED HEREIN BY REFERENCE.

PLACE DATE AND THSE
Frandzel Robins Bloom & Csato, L.C. Hovember 14, 2008
6500 Wilshire Boulevard, 17th Floor 10:00 a.m.

Los Angeles, Ch 90048~4820

("] YOU ARE COMMANDED to permuit inspection of the following premises af the date and fime specified below,
PREMISES CAJE AND TIME

Any organization not e party to this sult that is subpoenasd for the faking of a deposition shall designate one or more officers,
directors, or managing agents, or ather persons who consent to testify on its behall, and iy sst forth, for each person designatad,
the mattare on which the person will testify, Federal Rules of Civil Procedure, 30(5)(8).

wsuws SIGNATURE ANG (NDICATE wwm DEFENDANT)
'} &/
LESLEY ANNE HAWEE, Attorney fo¥ Receiver ROBB EVANS | Novepber ;, 2005

ISSUING QFFICER'S NAME ADDRESS AND TELEPHONE NUMBER & ASSOCIATES LIC

FRANDZEL ROBINS BLOOM & CSATO, L.C., 6500 Wilshire Rlvd., 17th Flesr, Los
Angeleg, CA 90048-4920: telephone: (323) 852-1000; fawx: (323) €51~-2577 _

{Seo Hulg 43, Faderal Rulen of CHil Procedis, parss C & 11 on pevesd)
13 aerioe by pending in districk otber Uska ditwict of ismumss, stute disiric? Tnder axse pramber,

DATE
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FROOQF OF SERVICE
DATE PLAGE
SERVED
FERVED ON (PRINT NANE) MANNER OF SERVICE
EERVED BY (PRINT NAME) TE
DECLARATION OF SERVER
! declare under penally of perdury under the laws of te Uriled States of America that the foregoing information contained in the

Proof of Servive is true and correct.
Expouted on

DATE SIGRATURE OF SERVER

ADDRESS OF SERVER

Rule 45, Pederal Roles of Civil Procodurs, Pacts C & It
{c} FROTECTION OF FERSONS SURJECT TO SUNPOENAS.

(1) A pasty or an stiomey responsible for the Bsunnes and scrvice
of & subpoena shall tske rensougble slops w avold imposing undue
burden or axpanse on & perecs ubject fo thet sebpoens, The court on
raon: woon e pacs B s reath aF tis S o e

: c or
Stncion which sty nckuds, Bt # not T o, Jout sanbenl e
reasoiable afforney's fec,

A person commanded to produce aod poomit jnspection and
oop)g)g of devigmated books, papers, dovuments or tmgible things, or
iﬁspepﬁmgxpgmxmnadmwmm_mhc fuce of production ar
ineperiion commardsd 1 sppesr for deposition, & o triaf

(B) Subjest 1o paragraph {d) (2) of this rule, 2 person communded to
mmmpcmkimpwduuandag g may, within 14 days efter service
of scbpoens or before the time spe for compliance i such g Ty less
than 14 duys after servive, sorve upon the parly of Attomey detignated fn the
suliposna written objection o jnspection of copying of any or alf of t
designazed materinls o of'the promiscs, I objection s mude, the party $erving
the subpotna shall not b entitied fo fnspect &nd copy maserials of laspect e
gmﬁmemmmwmm of the court by which the subpoena wag

usd. If objection has boon mads, the purty serving the subpoena may, vpon
e to the purgon soramanded 1o produos, move st say o for an order to
vompel the production, Such sr order te comply production shall protect any
person who Is nut & party or an officer of 4 party frem significent expense
resolting from the Ispection and copying communded,

{IHA} On tiraely mofion, ihe court by which & subposns wes issued shell
aquash or inodify the subpocna i€ it
(i} futls to allow reasonsble time for compilance,

{7} eoquiriz a proson whe is nota puy or an officer o2 panty 10
travel mnplw:;?m than 100 miles Som the plges w?mcﬁmymgum
is ctployed or rgolary transscts business o person, exespt that, subject to

thie proviviony of clause (o) {3} (3) (i) of tsis rale, ook 5 in order o
mémbcmmmdndwmmuvmh}md&m&mgmhm
dmniﬁishcﬁd,crﬁw-dmﬁimmmmdmdﬁm

. imws dielosure of pri :
maﬁ«pﬁéﬁgmﬁ@p&&w of privilaged or othér protectzd matter and

(:_v)w&;msapmaamaidzg&m

{B)gjsmomg ,
wirts disclosure of 5 rade secret of other confidental 1

mﬁomm&mﬁmmmw restarch

@-W&Mﬁmmmuﬂm‘f of informatios
not deseribing spocific events or otoutrences disputc and renlting from the
Sxpert’s Study tade not & the roqosst of any party, of

_(iﬁ}:;qmapcmmhmamwanamefgpwm
taeur substantie! wapenss 10 ravel mars tian 100 miles to attend tisl, e copn
may, 10 protect & person subject to or ffvcied by the subpoens, quash or modity
the subpocna, or if the pary in who bebalf o subpocns is Issued ghows a
W_M%mw&nﬁ&m&m_m&oﬁmmwm
umdus hardship and assimes person 10 whom the subposss 3 addressed
wm&mmmﬁhmmmmmemmm@pmmm&m ion
only spon specifisd conditions,
{3} DUTIES IN RESPONDING 10O SUBPOENA.

{i)ﬁpmm&&maaﬁm&mmmwﬂwipm
&mnﬂwmhﬂhﬁnmﬁmmﬂ%ﬁmﬂmmww
them v concsponid Wwith the categories In the demand.

, .71 When informstion subject to a subpoens §s withbeld on  clahn that is
w&yﬁxmﬁmmmwﬁmummmmm&mmﬁmh
mmmlym;iahgﬁbc ; by & deseription of the natre of the
documents, sommimivations, or things not produced (i it suffioient 1o cnable the
dezpanding party t contest the claim,
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EXHIBIT 1 TO SUBPOENA FOR PRODUCTION OF DOCUMENITS

DEFINITIONS

As used in this Subpoena the words and phrases below shall have the following
meanings:

L. “Document” is defined 1o be synonymous in meaning and equal in scope to the
usage of this teun in Federal Rule Civil Procedure 34(a), including, but not
limited o, 2ll electronic or computerized data compilations. A draft or non-
identical copy is a separate document within the meantng of this term.

2. “Concerning” means referring to, relating to, describing, evidencing, itemizing, or
constituting,
3. "Any" means any and all.

4, The term "Cook," unless otherwise specified, refers to Stephen T. Cook, aka
Stephen Todd Cook and shall include the STC Family Trust dated March 31,
2005,

3, The term "Company” shall refer to Bank of America, N.A., the party to whom the
accompanying subpoena is directed.

DIRECTIONS

1. Business records: To the extent that documents the Company produces in
response to this subpoena gre records of regularly conducted business activities as
described in Fed. R, Evid. 803(6), include a certification consistent with Fed. R. Evid.
602(11} for those documents,

2. Scope of Search: Documents covered by this subpoena are those in the
possession or under the actual or constructive custody or contro} of the Company,
including but not limited to documents in the possession, custody, or control of the
Company's attorneys, acoountants, directors, officers, and employees, whether ot not
such documents were received from or disseminated o any person or entity.

3. Document Identification: Documents that may be responsive to more than one
request of this subpoena need not be submitted more than once; however, the Company's
response should indicate, for each document submitted, each request to which the
document is responsive.

4, Submission of Magnetically-recorded information: Magnetic media shall be
submitted in the following forms and formats:

a, Magnetic storage media, The Receiver will accept: (1) 9 track computer
tapes recorded in ASCH or EBCDIC format at either 1600 or 6250 BPI; (2} 3.5

446952.1 i
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inch microcomputer floppy disketies, high density, double sided, formatted for
IBM compatible computers (1.44 MB capacity); (3) Iomega ZIP disks formatted
for IBM compatible PCs (100 or 250 MB capacity); (4) CD R74 CD ROM
readable disks formatted to ISO 9660 specifications (650 MB capacity); (5)
lomega DITTO mini data cartridges (2000 MB capacity). The Receiver will
accept dinm & 8mm DAT and other cassette, mini-cartridge, cartridge, and
DAT/helical scan tapes by pre-authorization only. Tn all events, files provided on
4mm DAT cassettes must not be compressed or otherwise altered by proprietary
backup programs, Where data is to be transferred from a UNIX system the
Receiver will accept data provided on 8mm DAT created using TAR, CPIO, or
Db.

b, File and record structures.

(1) Magnetically recorded information from centralized non
microcomputer based systems:

() File structures. The Receiver will accept sequential files
only. All other file structures must be converted into sequential
format.

()  Record structures. The Recelver will accept fixed length
records only. All datain the record is to be provided as it would
appear in printed format: i.e., numbers unpacked, decimal points
and signs printed.

(2)  Magnetically recorded information from microcomputers.
Mictocomputer based data: word processing documents should be in
DOS-text (ASCI), WordPerfect 8 or prior version, or Microsoft Word
2000 or prior version format. Spreadsheets should be in Microsoft Excel
2000 (xds) or prior version, or Lotus compatible (wk1) format. Database
files shouid be in Microsoft Access 2000 (undb) or earlier version, or
dBaze compatible (.dbf), version 4 or prior, format. Database or
spreadsheet files also may be submitted after conversion to ASCH
delimited, comma separated or fixed length field format, with field names
as the first record. Graphic images must be in TIFF 4 formst, compressed
and unencrypted. Other proprietary software formats for word processing
documents, spreadsheets, databases, graphics and other data files will be
accepted by pre authorization ondy. For microcomputer files that are too
large for one disk, files may be provided in 2 compressed WINZIP®
format,

c. Deocumentation.
(1) Data must be accompanied by the following information: {a) full

pathname of the file and (b) the identity of the media on which on which it
resides, e.g. the identity of the cd, zip disk or floppy that holds the file. In
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d.

the case of complex files or directories of files, all component files that are
part of a given directory must be specified with their full pathnames.
Where necessary, the subdirectories that nwst be created in order to
successfully read these submitted files must be provided.

(2)  Files provided on tape must be accompanied by the following
information: (a) filename; (b) the identity of the tape on which the file
resides; (¢) the pogition of the file on the tape. For sequential files, the
documentation also must include (a) the number of records contained in
the file; (b) the record length and block size; and (¢)the record layout,
including (i) the name of each element, (ii) the element’s size in bytes, and
(iii) the element’s data type. The documentation should be included in the
same package as'the tape, along with a printout of the first 100 records in
report format,

Shipping. Magnetic media should be carefully packed fo avoid damage,

smd must be shipped clearly marked: MAGNETIC MEDIA DO NOT X-RAY.

DOC 8

1. All Documents, including but not limited to signatwe cards, account agreements,
applications, bank statements, tvansaction records, disbursement requests, wire
transfar requests, receipts, deposit tickets, checks (front and back), drafts, credits,
debits, and all communications concerning such account, mciudmg but not lmted
to e-mail, voice recordings, notes, and correspondence, concerning all accounts of
Cook, including but not limited to account number 913002757, from inception of
such accounts to the present,
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EXHIBIT 2
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
(Southern Division)

FEDERAL TRADE COMMISSION,
Civil Action No. PIM03-3317

Plaintiff,
V.
AMERIDEBT, INC,, ef ¢l.,

Defendants.

CERTIFICATION OF C. KEVIN KOBBE

I, C. Kevin Kobbe, hereby certify as follows:

1. [ am counsel for Stephen Todd Cook, a non-party, who has filed the

accompanying Emergency Motion to Quash Subpoena or, in the Alternative, for Protective
Order.

2. Before filing the motion, I have attempted in good faith to resolve the dispute
described in the motion with counsel for the Receiver. In particular, on November 11, 2005, I
spoke by telephone with counsel for the Receiver (Lesley Anne Hawes) and requested that the
Subpoena that is the subject of the motion be withdrawn. Counsel for the Receiver indicated
during the November 11, 2005 telephone call that she will not withdraw the Subpoena.

3. Despite the good faith effort described above, 1 have been unable to resolve the
dispute described in the motion without the assistance of the Court.

THE UNDERSIGNED HEREBY CERTIFIES UNDER PENALTY OF PERJURY
THAT THE FOREGOING IS TRUE AND CORRECT.

Respectfully submitted,

DATE: November i1, 2005 /s/ C. Kevin Kobbe
C. Kevin Kobbe (Bar No. 07968)
DLA PIPER RUDNICK GRAY CARY US LLP
6225 Smith Avenue
Baltimore, Maryland 21209
(410) 580-3000

Counsel for Stephen Todd Cook
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that, on this 11 day of November, 2005, copies of the foregoing
Emergency Motion of Non-Party Stephen Todd Cook to Quash Subpoena or, in the Alternative,
for Protective Order and accompanying Order Granting Emergency Motion of Non-Party
Stephen Todd Cook to Quash Subpoena or, in the Alternative, for Protective Order were sent by

email and first-class mail, postage prepaid, to the following:

Lesley Anne Hawes, Esquire
Frandzel Robins Bloom & Csato, L.C.
6500 Wilshire Boulevard, 17" Floor
Los Angeles, CA 90048-4920
Ihawes@frandzel.com

/s/ Jason W. Hardman
Jason W. Hardman
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
(Southern Division)

FEDERAL TRADE COMMISSION,
Civil Action No. PIM03-3317

Plaintiff,
v,

AMERIDEBT, INC., et al.,

Defendants.

P L T S N N R 'S

ORDER GRANTING EMERGENCY MOTION OF NON-PARTY
STEPHEN TODD COOK TO QUASH SUBPOENA OR,
INTHE ALTERNATIVE, FOR PROTECTIVE ORDER

Upon consideration of the Emergency Motion to Quash Subpoena or, in the Alternative,

for Protective Order (the “Motion™) filed by Stephen Todd Cook (“Cook™) and any response to

the Motion; and it appearing that the Subpoena dated November 3, 2005 (the “Subpoena”) issued
by counsel for Robb Evans & Associates LLC, in its capacity as Receiver (the “Receiver™),
commanding Bank of America, N.A. to produce and permit the inspection of documents relating
to Cook’s financial accounts should be quashed; and the Court having determined that the factual
and lega] bases set forth in the Motion establish sufficient cause for the relief granted herein; it
is, by the United States District Court for the District of Maryland, ORDERED as follows:

1. The Motion is hereby granted.

2. The Subpoena is hereby QUASHED.

3. Bank of America, N.A. is hereby relieved of any obligation to comply with the
Subpoena.
4. As soon as practicable after the entry of this Order, counsel for the Receiver shall

serve a copy of this Order on Bank of America, N.A. and all other parties in interest.
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5. The Court shall retain jurisdiction over any matter arising from or relating to the

implementation of this Order.

SO ORDERED:

DATE: November , 2005

Peter J. Messitte, United States District Judge

4210526



