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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND
SOUTHERN DIVISION

In re SANCTUARY BELIZE LITIGATION

No: 18-cv-3309-PJM

MOTION FOR ORDER APPROVING AND CONFIRMING SALE OF REAL
PROPERTY COMMONLY KNOWN AS 1833 PORT BARMOUTH PLACE, NEWPORT
BEACH, CALIFORNIA AND APPROVING PUBLICATION AND OVERBID
PROCEDURES [SUPPORTING DECLARATION OF BRICK KANE FILED
CONCURRENTLY HEREWITH]
The temporary receiver Robb Evans & Associates LLC (“Receiver”), the temporary
receiver appointed pursuant to the Ex Parte Temporary Restraining Order With Asset Freeze,
Writs Ne Exeat, Appointment of a Temporary Receiver and Other Equitable Relief, and Order to
Show Cause Why a Preliminary Injunction Should Not Issue (Doc. 13) (“TRO”), extended
pursuant to the Extension of Temporary Restraining Order and Interim Preliminary Injunction
(Doc. 34) (“Interim Preliminary Injunction”), hereby moves the Court for the following relief:
1.

An order approving the Receiver’s proposed procedures for the sale of the real

property commonly known as 1833 Port Barmouth Place, Newport Beach, California (“Port
Barmouth Property”) and authorizing and confirming the sale of the Port Barmouth Property on
an “as is” basis as more fully described in the sale contract documents by private sale either to
(a) Bryan T. Goodman and Jamie S. Goodman (“Proposed Buyer”), an arm’s length buyer, at a
purchase price of $3,400,000 pursuant to the California Residential Purchase Agreement and
Joint Escrow Instructions dated March 13, 2019 and related sale contract documents, Counter
Offer No. One dated March 14, 2019, including the Addendum No. 1 to Seller’s Counter Offer 1,
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“AS-IS” Purchase addendum, and Additional Terms addendum, Contingency Removal No. 1 and
Request for Repair No. 1, attached collectively as Exhibit 1 to the Declaration of Brick Kane in
support of this Motion (collectively, the “Proposed Purchase Agreement”); or (b) to such higher
qualified overbidder who hereafter submits the highest qualified overbid at a subsequent overbid
session to be conducted under the terms and conditions more fully set forth herein and approved
by the Court pursuant to this Motion, which sale the Receiver requests be approved and
confirmed without further notice, hearing or Court order. The overbid procedures, terms and
conditions for which the Receiver seeks approval include the following:
A.

The overbid session shall be conducted within 20 days of the date of entry

of the order granting this Motion. The overbid session will be conducted at the offices of SRS
Real Estate Partners, located at 610 Newport Center Drive, Ste. 1500, Newport Beach,
California.
B.

The Receiver shall cause to be published a notice of the proposed sale of

the Port Barmouth Property to a qualified bidder at the overbid session to be conducted under
paragraph 1.A above, which notice shall state the date, time and place of the overbid session, the
requirement for pre-qualification by overbidders and the terms and conditions of the overbidding
and sale of the property, as described below (“Overbid Notice”). The Receiver shall cause the
Overbid Notice to be published in the Orange County Register two times prior to the date of the
overbid session, with the first publication to be at least ten days prior to the date of the overbid
session. The Orange County Register is a daily newspaper of general circulation in Orange
County, California where the Port Barmouth Property is located and one in which legal notices,
including sale notices, are commonly published.

2
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C.

Any interested party wishing to overbid at the overbid session shall be

required to pre-qualify with the Receiver not less than two business days before the overbid
session by delivering to the Receiver’s office located at 11450 Sheldon Street, Sun Valley,
California 91352: (a) notice in writing of the prospective overbidder’s intent to overbid; (b)
written verification from a financial institution demonstrating to the Receiver’s satisfaction, in its
sole and absolute opinion and judgment, the prospective overbidder’s ability to complete and
close a purchase of the Port Barmouth Property through sufficient funds and/or credit facilities
within 20 days of the overbid session; and (c) a cashier’s check in the sum of $100,000 payable
to Ecological Fox LLC et al. Receivership QSF, which cashier’s check shall become
nonrefundable upon acceptance of the overbidder’s overbid at the conclusion of the overbid
session.
D.

Overbidders shall be deemed to have completed all inspections of the Port

Barmouth Property and shall be deemed to have waived and/or removed all contingencies in
favor of the Proposed Buyer under the Proposed Purchase Agreement, including without
limitation any contingency pertaining to inspection of title, and will be required to complete a
cash purchase of the Port Barmouth Property and close escrow for the purchase of the Port
Barmouth Property within 20 days of the date of the overbid session, subject to any waiting
period imposed by the title company as a requirement of its issuance of a policy of title
insurance. The successful overbidder will be required to execute a purchase agreement for the
Port Barmouth Property substantially in the form of the Proposed Purchase Agreement together
with a waiver of all buyer contingencies promptly after conclusion of the overbid session and to
otherwise generally perform in the manner provided in the Proposed Purchase Agreement,

3
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including without limitation depositing an additional $580,000 into escrow within five days after
the conclusion of the overbid session.
E.

The initial overbid shall be in the amount of $3,519,000, representing an

amount that is 3.5% higher than the purchase price under the Proposed Purchase Agreement, and
all subsequent overbids shall be in an amount at least $25,000 higher than the preceding bid.
F.

Pursuant to the Proposed Purchase Agreement and the Receiver’s

Residential Listing Agreement with its broker, a copy of which is attached as Exhibit 2 to the
Kane declaration, a sales commission in the amount of 1.25% of the purchase price paid by the
Proposed Buyer, or if a higher overbid is received and accepted at the overbid session, by the
winning overbidder, shall be paid from the proceeds of the sale at close of escrow, and no other
sales commission shall be paid from the proceeds of the sale or shall be paid by or be the
responsibility of the Receiver under any circumstances.
G.

The sale of the Port Barmouth Property by private sale to the Proposed

Buyer under the Proposed Purchase Agreement, or to the highest qualified overbidder at the
overbid session pursuant to the procedures set forth herein, shall be deemed confirmed by Order
pursuant to this Motion without further notice, hearing or additional order, and without the
necessity of any subsequent motion for confirmation of the sale.
2.

An order authorizing the Receiver to execute all documents and instruments

necessary or appropriate to complete, implement, effectuate and close the sale of the Port
Barmouth Property to the Proposed Buyer or to the highest qualified overbidder, including but
not limited to the deed conveying title to the Port Barmouth Property as provided herein. 1

1

The Receiver has established a Qualified Settlement Fund to hold the proceeds from the
liquidation of receivership assets designated as the Ecological Fox LLC et al. Receivership QSF.
4
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3.

An order authorizing the Receiver to permit and/or cause to be paid from the

proceeds of sale all ordinary and customary closing costs, all costs and expenses required to be
paid pursuant to the terms of the Proposed Purchase Agreement by the Receiver from the
proceeds of sale, the sales commission described above at paragraph 1.F, all real property tax
liens and prorated real property taxes due up to the date of closing, and the balance due under the
obligation secured by the deed of trust in favor of 5th Street Capital, Inc. and presently serviced
by Select Portfolio Servicing, Inc.
4.

An order providing that the sale of the Port Barmouth Property shall be free and

clear of any claim of Alliance Trust Company, on behalf of and as Independent Trustee of the
AAC Family HYCET Trust Dated October 7, 2015 (“Chittenden Trust”), any claim of the
Chittenden Trust, and any claim of Angela Chittenden, and that all net proceeds from the sale of
the Port Barmouth Property, after payment of the valid liens and encumbrances and costs of sale
(“Net Proceeds”), as set forth in the prior paragraph, shall be paid to the Receiver on behalf of
the receivership estate. The Receiver shall have the sole and exclusive right to all of the Net
Proceeds from the sale, on behalf of the receivership estate, and the net proceeds shall become
property of the receivership estate free and clear of all other liens and encumbrances, if any exist.
5.

An order for such additional relief as may be necessary or appropriate to allow the

Receiver to effectuate the sale of the Port Barmouth Property, including without limitation the
entry of an order authorizing such sale in form acceptable to the title company insuring title in
connection with the sale of the Port Barmouth Property.

5
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This Motion is made pursuant to 28 U.S.C. § 2001, the Stipulation Authorizing Listing
for Sale and Marketing of Real Property Asset by Receiver (Doc. 159) and the Order Approving
Stipulation Authorizing Listing for Sale and Marketing of Real Property Asset by Receiver (Doc.
193).
Dated: April 23, 2019

By: /s/ Gary Owen Caris
Gary Owen Caris, Calif. Bar No. 088918
Admitted Pro Hac Vice 11/30/18
BARNES & THORNBURG LLP
2029 Century Park East, Suite 300
Los Angeles, CA 90067
Telephone: (310) 284-3880
Facsimile: (310) 284-3894
Email:
gcaris@btlaw.com
By: /s/ James E. Van Horn
James E. Van Horn (Bar No. 29210)
BARNES & THORNBURG LLP
1717 Pennsylvania Avenue, NW, Suite 500
Washington, DC 20006
Telephone: (202) 371-6351
Facsimile: (202) 289-1330
Email:
jvanhorn@btlaw.com
Attorneys for Temporary Receiver, Robb Evans
& Associates LLC

14332703v2
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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND
SOUTHERN DIVISION

In re SANCTUARY BELIZE LITIGATION

No: 18-cv-3309-PJM

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR
ORDER APPROVING AND CONFIRMING SALE OF REAL PROPERTY
COMMONLY KNOWN AS 1833 PORT BARMOUTH PLACE, NEWPORT BEACH,
CALIFORNIA AND APPROVING PUBLICATION AND OVERBID PROCEDURES
I.

STATEMENT OF FACTS
A.

Background Facts

This lawsuit was commenced on October 31, 2018 by the Federal Trade Commission
(“FTC”) on October 31, 2018 with its filing of a Complaint for Permanent Injunction and Other
Equitable Relief (Doc. 1) (“Complaint”). The lawsuit named 17 entity defendants and seven
individual defendants, in addition to five relief defendants. The TRO was issued by the Court on
November 5, 2019. Under the TRO, the Receiver became temporary receiver over all entity
defendants except for Atlantic International Bank, Ltd. and over the assets of Andris Pukke
(“Pukke”) and Peter Baker (“Baker”) valued at $1,000 or more. The Receiver took possession of
the Receivership Entities, as defined in the TRO, on November 6, 2018. The Court extended the
duration of the TRO pursuant to the Interim Preliminary Injunction on November 20, 2018.
The FTC filed a motion to amend the Complaint and a proposed Amended Complaint for
Permanent Injunction and Other Equitable Relief (“Amended Complaint”) on December 28,
2018 (Doc. 87) adding Michael Santos and Newport Land Group, LLC (“NLG”) as defendants.
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The Court granted the motion to amend on January 11, 2019 (Doc. 107). On February 13, 2019
the Court entered a the Stipulated Preliminary Injunction as to Defendants Rod Kazazi,
Foundation Partners, Brandi Greenfield, BG Marketing LLC, Frank Costanzo, Deborah
Connelly, Ecological Fox LLC, Michael Santos, Angela Chittenden, and Beach Bunny Holdings
LLC (Doc. 195) (“Stipulated Preliminary Injunction”). Under the Stipulated Preliminary
Injunction, the Receiver remained as receiver over the stipulating Receivership Entities BG
Marketing, LLC, Ecological Fox, LLC, and Foundation Partners, and NLG was expressly added
as a named Receivership Entity.1 The Receiver continues to serve as temporary receiver as to all
other Receivership Entities and continues to serve as temporary receiver over Pukke’s and
Baker’s assets.
Pursuant to Section XVI.D of the TRO, the Receiver is directed and authorized to, among
other things, conserve receivership assets and perform all acts necessary or advisable to preserve
the value of those assets. Based on the Receiver’s forensic accounting analysis, the Receiver
determined that the residential real property commonly known as 1833 Port Barmouth Place,
Newport Beach, California (“Port Barmouth Property”) is an asset of the receivership estate.
This is because, among other things, all of the proceeds which were used in down payment for
the purchase of the property in May 2018 indirectly came from assets generated by the
Receivership Entities through the sale of lots in the Belize development known as the Reserve.
Angela Chittenden (“Chittenden”) acquired title to the Port Barmouth Property at that time for a
purchase price of $3,515,000. Chittenden is the putative spouse of Pukke, having lived with him

1

The Receiver had already determined that NLG is a non-party Receivership Entity, in addition
to previously determining that two other non-party entities, 2729 Bristol LLC and 3905 Marcus,
LLC, are Receivership Entities, pursuant to Sections XVI.W and X of the TRO.
2
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for many years, and together they have two children. Chittenden is one of the relief defendants
in this action.
Immediately after acquiring record title, Chittenden transferred title to the Port Barmouth
Property to James W. Chittenden, as Family Trustee and Alliance Trust Company (“Alliance”),
as Independent Trustee of a purported asset protection trust named the AAC Family HYCET
Trust Dated October 7, 20152 (“Chittenden Trust”). James W. Chittenden has resigned as
Family Trustee of the Chittenden Trust and Alliance is the sole remaining trustee.
Pursuant to Section XVI.D of the TRO, the Receiver is directed and authorized to, among
other things, conserve receivership assets and perform all acts necessary or advisable to preserve
the value of those assets. The Receiver determined that, in order to conserve the assets of the
receivership and minimize expense to the estate, it would be beneficial for the Receiver to sell
the Port Barmouth Property as soon as practicable.
B.

Stipulation and Order to List for Sale and Market the Property

The Receiver negotiated a Stipulation Authorizing Listing for Sale and Marketing of Real
Property Asset By Receiver (Doc. 159) (“Sale Stipulation”) with Alliance, on behalf of the
Chittenden Trust, which was filed on February 8, 2019. It provided, among other things, that: (a)
the Receiver would engage a real estate broker at not more than 6% commission to list and
market for sale the Port Barmouth Property; (b) the Receiver would have sole authority with
respect to the marketing and sale of the Port Barmouth Property and be authorized to
conditionally accept the highest and best offer received, subject to entry of a Court order
approving and confirming such sale after a motion brought on notice to the parties and Alliance
pursuant to 28 U.S.C. § 2001; (c) the Port Barmouth Property would be sold free and clear of all

2

HYCET is an acronym for “have your cake and eat it too.”
3
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claims that Alliance and the Chittenden Trust have to the Port Barmouth Property; (d) the net
proceeds from the sale of the Port Barmouth Property after the payment of all valid liens and
encumbrances and costs of sale (“Net Proceeds”) would be held by the Receiver pending further
Court order; and (e) Alliance reserved its right to assert a claim to any or all of the Net Proceeds
on behalf of the Chittenden Trust. In the event that the Receiver and Alliance were unable to
reach an agreement on whether and the extent to which Alliance is entitled to any of the Net
Proceeds on behalf of the Chittenden Trust, the dispute would be heard and determined by this
Court on noticed motion brought by either party. On February 13, 2019, the Court issued its
Order Approving Stipulation Authorizing Listing for Sale and Marketing of Real Property Asset
By Receiver (Doc. 193) (“Sale Order”), approving the Sale Stipulation in its entirety.
Now, Chittenden, on her own behalf, has advised the Receiver that she does not
assert any interest in the Net Proceeds from the sale of the Port Barmouth Property and
she acknowledges and agrees that the Receiver should have the sole and exclusive right to
all of the Net Proceeds from the sale, on behalf of the receivership estate. (Chittenden, on
her own behalf, continues to reserve her rights to assert an interest in net sale proceeds which
may be subsequently generated regarding the property commonly described as 104 Kings Place,
Newport Beach, California (“Kings Place Property”)).
Alliance, on behalf of the Chittenden Trust, has declined to agree that the Chittenden
Trust has no interest in the Net Proceeds from the sale of the Port Barmouth Property.
Therefore, pursuant to the Sale Stipulation and Sale Order, the Receiver seeks a determination by
this Motion that the Chittenden Trust has no interest in the Net Proceeds from the sale based on
the fact that, among other things, the Port Barmouth Property was acquired with assets of the

4
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Receivership Entities, and is beneficially owned by the Receivership Entities or Pukke, and
whose assets belong to the Receiver.
C.

Facts Demonstrating that the Port Barmouth Property and its Net Sale Proceeds
are Property of the Receivership Estate

As set forth in the accompanying declaration of Brick Kane, the Port Barmouth Property
was acquired in the name of Chittenden on or about May 1, 2018, just six months before the
inception of the receivership estate, and subsequently transferred to the Chittenden Trust. The
purchase price was paid for by a $2,460,500 loan in favor of 5th Street Capital, Inc., together
with down payments totaling $1,125,354.83. Of the $1,125,354.83 sum, $476,795.51 was paid
in two wire transfers from Remote.com, Inc. (“Remote.com”). Pukke transferred $1,651,420
from the Receivership Entities into Outsource.com for investment purposes. Outsource.com was
the predecessor entity which subsequently merged into Remote.com. Pukke placed the
investment in Remote.com in Chittenden’s name.3 The payment of $476,795.51 by Remote.com,
along with the balance of the deposit, enabled Pukke to acquire the Port Barmouth Property in
Chittenden’s name.
The balance of the deposit for the Port Barmouth Property, $648,559.32, came from the
proceeds of a second deed of trust on the Kings Place Property. The Kings Place Property is
expressly named in the TRO as a receivership asset (TRO, Section XVII.B). That property was
also acquired by Pukke in Chittenden’s name in June 2012 and subsequently transferred to the
Chittenden Trust. The equity in the Kings Place Property which was used to obtain the second

Pukke’s net investment in Remote.com, after netting out transfers including the money used to
fund the Port Barmouth Property down payment, was $874,625. The Receiver has entered into a
tentative settlement with Remote.com and Chittenden has agreed to sign the paperwork selling
her paper ownership interest in Remote.com back to the company in exchange for a payment to
the Receiver from Remote.com, which will be the subject of a separate motion.
3

5
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deed of trust on that property and pay the balance of the deposit on the Port Barmouth Property
was created by the renovation of the Kings Place Property. The renovation of the Kings Place
Property occurred directly as a result of funds diverted from the Receivership Entities by Pukke.
The Receiver has conclusively determined that the amount diverted by the Receivership Entities
for construction costs on the Kings Place Property is in excess of $3.4 million. However,
Chittenden has admitted, through her counsel, that $4.3 was taken from the Receivership Entities
for construction costs on the Kings Place Property and that a total of approximately $5.1 million
was taken from the Receivership Entities in connection with the Kings Place Property, including
payment of both construction costs and mortgage payments.
Therefore, all of the money used to acquire the Port Barmouth Property originated from
funds diverted from the Receivership Entities by Pukke. All of the equity in the Port Barmouth
Property and the prospective net proceeds from the sale of the property sought herein, is
attributable to the down payment which was indirectly funded exclusively by the Receivership
Entities.
D.

Sale Agreement With the Proposed Buyer

In January 2019, prior to entering into the Sale Stipulation and the entry of the Sale
Order, Bryan Goodman contacted the Receiver and expressed interest in acquiring the Port
Barmouth Property. Mr. Goodman indicated that he lived very close to the property, knew the
property owners prior to Chittenden’s acquisition, and had been in the house many times. On
February 19, 2019, just days after entry of the Sale Order, Mr. Goodman and his wife, Jamie S.
Goodman (collectively, the “Proposed Buyer”), made an unsolicited and detailed offer to
purchase the Port Barmouth Property directly with no financing or appraisal contingencies and a
35-day closing period.

6
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Before proceeding to negotiate a sale with Proposed Buyer, the Receiver needed to
complete an analysis as to the market value of the property in order to determine whether there
was any benefit to the receivership estate in retaining a broker and paying a customary 5%-6%
brokerage commission in connection with the marketing and sale of the property. Between
February 8, 2019 and March 3, 2019, the Receiver obtained two appraisals from certified
residential real estate appraisers and two written broker’s opinions of value. Based on those
appraisals and broker’s opinions of value and the fact that the Receiver would not have to incur a
5% or 6% commission to market and list the property for sale, the Receiver proceeded to
negotiate and enter into the Proposed Purchase Agreement for $3,400,000, which also provides
for a $5,000 credit to the Proposed Buyer in lieu of various repairs. The Proposed Purchase
Agreement provides for an all-cash purchase of the Port Barmouth Property, with the sale to
close within 30 days of entry of an order approving the sale and satisfaction of all requirements
which may be imposed by the Court as a condition of the sale, and subject to any waiting period
imposed by the title company as a requirement of its issuance of a policy of title insurance. All
contingencies have been removed by the Proposed Buyer.
E.

Benefits to Proposed Sale

The Receiver determined that it was not beneficial to proceed to list the property with a
real estate broker who would charge 5% or 6% to market and sell the property because the
$3,400,000 sale price negotiated with the Proposed Buyer equaled or exceeded the average of the
four market valuations obtained from the certified residential real estate appraisers and real estate

7
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brokers.4 Besides the fact that the $3,400,000 price equals or exceeds the average market
valuation from the appraisers and brokers, an added benefit to the receivership estate is that the
Receiver is only incurring a 1.25% brokers commission to SRS Real Estate Partners, .75% for its
assistance throughout the sale negotiation and documentation process and .50% for its assistance
with respect to the overbid session to be conducted. If the Proposed Buyer acquires the Port
Barmouth Property without an overbid, the gross sales proceeds less this 1.25% commission
equals $3,357,500 ($3,400,000 x .9875 = $3,357,500). This equals the gross sales proceeds on a
sale for $3,534,210 if a 5% broker’s commission was paid ($3,534,210 x .95 = $3,357,500).
There is one secured claim against the property, a first trust deed loan in favor of 5th
Street Capital, Inc. and serviced by Select Portfolio Servicing (“SPS Lien”). The present
principal balance owed under the SPS Lien is $2,460,500 and interest is current through
February 28, 2019. All payments have been paid through March 31, 2019, but the interest-only
monthly payments (along with property tax and insurance impounds) are substantial, in the
amount of $16,116.37.
The Proposed Buyer is well qualified and has made an all-cash, non-contingent offer to
purchase set forth in the Proposed Purchase Agreement, providing for a prompt closing of the
sale after completion of the overbid session and subject to Court approval of the sale. The
Proposed Buyer is familiar with the Port Barmouth Property based on their residence nearby and
the fact that they have been inside the property many times. The Proposed Buyer is financially
well-qualified to purchase the property. An all-cash offer which equals or exceeds the market

4

So as not to chill bidding at the overbid session or impair the ability of the Receiver to sell the
property in the event that the Proposed Buyer fails to close escrow for any reason, the Receiver is
not attaching these valuations to the Motion. Should the Court desire to review the valuations,
the Receiver will submit them under seal.
8
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value of the Port Barmouth Property, with only a 1.25% real estate commission, along with the
ability of the Proposed Buyer to complete the sale quickly, thereby enabling the Receiver to
avoid the cash drain of continuing to make payments on the SPS Lien, is a great benefit to the
receivership estate.
F.

Proposed Sale Approval, Confirmation and Overbid Session Procedures, Terms
and Conditions

The Receiver has been contacted by other persons expressing an interest in acquiring the
Port Barmouth Property. One individual who also lives close to the property has indicated a
potential interest on bidding on the property. Therefore, in order that the Receiver maximize
value for the receivership estate, and to avoid unnecessary administrative expense through
multiple motions to conclude the sale, the Receiver requests that the Court approve the following
notice and overbid procedures, terms and conditions:
A.

The overbid session shall be conducted within 20 days of the date of entry of the

order granting this Motion. The overbid session will be conducted at the offices of SRS Real
Estate Partners, located at 610 Newport Center Drive, Ste. 1500, Newport Beach, California.
B.

The Receiver shall cause to be published a notice of the proposed sale of the Port

Barmouth Property to a qualified bidder at the overbid session to be conducted under paragraph
1.A above, which notice shall state the date, time and place of the overbid session, the
requirement for pre-qualification by overbidders and the terms and conditions of the overbidding
and sale of the property, as described below (“Overbid Notice”). The Receiver shall cause the
Overbid Notice to be published in the Orange County Register two times prior to the date of the
overbid session, with the first publication to be at least ten days prior to the date of the overbid
session. The Orange County Register is a daily newspaper of general circulation in Orange

9
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County, California where the Port Barmouth Property is located and one in which legal notices,
including sale notices, are commonly published.
C.

Any interested party wishing to overbid at the overbid session shall be required to

pre-qualify with the Receiver not less than two business days before the overbid session by
delivering to the Receiver’s office located at 11450 Sheldon Street, Sun Valley, California
91352: (a) notice in writing of the prospective overbidder’s intent to overbid; (b) written
verification from a financial institution demonstrating to the Receiver’s satisfaction, in its sole
and absolute opinion and judgment, the prospective overbidder’s ability to complete and close a
purchase of the Port Barmouth Property through sufficient funds and/or credit facilities within 20
days of the overbid session; and (c) a cashier’s check in the sum of $100,000 payable to
Ecological Fox LLC et al. Receivership QSF, which cashier’s check shall become nonrefundable
upon acceptance of the overbidder’s overbid at the conclusion of the overbid session.
D.

Overbidders shall be deemed to have completed all inspections of the Port

Barmouth Property and shall be deemed to have waived and/or removed all contingencies in
favor of the Proposed Buyer under the Proposed Purchase Agreement, including without
limitation any contingency pertaining to inspection of title, and will be required to complete a
cash purchase of the Port Barmouth Property and close escrow for the purchase of the Port
Barmouth Property within 20 days of the date of the overbid session, subject to any waiting
period imposed by the title company as a requirement of its issuance of a policy of title
insurance. The successful overbidder will be required to execute a purchase agreement for the
Port Barmouth Property substantially in the form of the Proposed Purchase Agreement together
with a waiver of all buyer contingencies promptly after conclusion of the overbid session and to
otherwise generally perform in the manner provided in the Proposed Purchase Agreement,

10
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including without limitation depositing an additional $580,000 into escrow within five days after
the conclusion of the overbid session.
E.

The initial overbid shall be in the amount of $3,519,000, representing an amount

that is 3.5% higher than the purchase price under the Proposed Purchase Agreement, and all
subsequent overbids shall be in an amount at least $25,000 higher than the preceding bid.
F.

Pursuant to the Proposed Purchase Agreement and the Receiver’s Residential

Listing Agreement with its broker, a copy of which is attached as Exhibit 2 to the Kane
declaration, a sales commission in the amount of 1.25% of the purchase price paid by the
Proposed Buyer, or if a higher overbid is received and accepted at the overbid session, by the
winning overbidder, shall be paid from the proceeds of the sale at close of escrow, and no other
sales commission shall be paid from the proceeds of the sale or shall be paid by or be the
responsibility of the Receiver under any circumstances.
G.

The sale of the Port Barmouth Property by private sale to the Proposed Buyer

under the Proposed Purchase Agreement, or to the highest qualified overbidder at the overbid
session pursuant to the procedures set forth herein, shall be deemed confirmed by Order pursuant
to this Motion without further notice, hearing or additional order, and without any subsequent
motion for confirmation of the sale.
II.

THE PORT BARMOUTH PROPERTY AND THE NET PROCEEDS FROM THE
SALE OF THE PORT BARMOUTH PROPERTY ARE EXCLUSIVELY
PROPERTY OF THE RECEIVERSHIP ESTATE
As set forth in the accompanying Declaration of Brick Kane, the entirety of the down

payment on the Port Barmouth Property and all of the equity in the property is directly traceable
to funds diverted by Pukke from the Receivership Entities. This is comprised of $476,795.51

11
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routed through Pukke’s investment in Remote.com using Receivership Entities’ funds, and
$648,559.32 obtained by accessing the equity in the Kings Lane Property, which equity was
created by the Receivership Entities’ payment of approximately $5.1 million in construction
costs and mortgage payments.
Based on the broad supervisory powers and discretion of the federal district court in an
equity receivership, the Court has the power to determine the scope of the assets subject to the
Court’s receivership order to include assets ostensibly in the name of a non-receivership party.
In re San Vicente Medical Partners, Ltd., 962 F. 2d 1402 (9th Cir. 1992); Securities and
Exchange Commission v. Elmas Trading Corp., 620 F. Supp. 231 (D. Nev. 1985), aff’d 805 F.
2d 1039 (9th Cir. 1986); Securities and Exchange Commission v. Private Equity Management
Group, Inc. 2009 WL 1941400 at *1 (C.D. Cal. July 2, 2009) and related decisions at 2009 WL
2488044 at *1 (C.D. Cal. August 10, 2009) and 2009 WL 3074604 at *1 (C.D. Cal. September
21, 2009). The Federal Trade Commission, like the Securities and Exchange Commission
involved in the foregoing decisions, brings civil enforcement actions such as this case to protect
the interests of the public and consumers who are alleged to have suffered financial injury
through their dealings with the defendants, and is entitled to ancillary relief such as the
appointment of a receiver to protect the public interest and those of potentially injured
consumers. Even if the Chittenden Trust is a non-party, the receivership estate may be extended
to assets which were placed in the name of the Chittenden Trust expressly for asset protection
purposes by Pukke and Chittenden. See Federal Trade Commission v. Productive Marketing,
Inc., 136 F. Supp. 2d, 1096, 1103 (C.D. Cal. 2001) (finding non-party and receivership assets in
the possession and control of the non-party are bound by the in rem provisions of the preliminary
injunction and receivership, and non-party is subject to contempt for failure to turn over such
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assets to the receivership), citing Securities and Exchange Commission v. Wencke, 622 F. 2d
1363, 1371 (9th Cir. 1980) (“The Supreme Court has repeatedly emphasized the broad equitable
powers of the federal courts to shape equitable remedies to the necessities of particular cases,
especially where a federal agency seeks enforcement in the public interest”).
The Receivership Entities beneficially own the Port Barmouth Property because its assets
funded the acquisition. Even assuming for argument’s sake that the Port Barmouth Property is
not deemed to be an asset of the Receivership Entities, there can be no dispute that it was an
asset that was acquired in the name of Chittenden, for Pukke’s (and Chittenden’s) benefit. All of
Pukke’s assets in excess of $1,000 in value are property of the receivership estate (TRO, Section
XVI.B.) and Chittenden has disclaimed any interest in the Port Barmouth Property. Therefore, to
the extent it is not an asset of the Receivership Entities, the Port Barmouth Property is Pukke’s
asset and all of the equity in the Port Barmouth Property exclusively belongs to the receivership
estate.
Because the real estate was purchased with funds obtained as a result of the alleged
fraudulent conduct that is the basis of the FTC’s action it is proper to include it in the
receivership estate, even if neither the Receivership Entities nor Pukke has title to the Port
Barmouth Property. For instance, in Securities and Exchange Commission v. Kirkland, 2006
WL 2639522 * 2–3 (M.D.Fla.2006), Patrick Kirkland was subject to an asset freeze order. He
used funds from receivership entities to purchase real property at the Sunset Bay Club. The
District Court Judge overseeing the case noted that since the “evidence tends to show that the
property was purchased with funds from receivership entities, I respectfully recommend that the
receivership be expanded to include the Unit at Sunset Bay.” Id.
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Similarly, in Securities and Exchange Commission v. Lauer, 2009 WL 812719, at *3
(S.D.Fla.2009) dealt with an asset freeze order issued against Michael Lauer. At issue was a
New York City condominium purchased by a company owned by Lauer. The company that
purchased the condominium was not a named entity in the freeze order. The condominium was
fully financed with an interest-only loan, and was purchased prior to any alleged wrongdoing by
Lauer. However, evidence showed that Lauer eventually began paying for the condominium’s
carrying costs using tainted funds. Though there was no equity in the condominium due to the
interest-only loan, it did appreciate in value. The Court ruled that this appreciation in value,
$750,000, was properly included in the Receiver’s estate.
Likewise, in In re Fin. Federated Title & Trust, Inc., 347 F.3d 880,884 (11th Cir.2003),
Ray Levy participated in a fraudulent scheme and used $977,000 of these ill-gotten funds to
purchase a home for $1,150,000. The Receiver sought the home for the estate. Levy argued
that the homestead exemption protected him. Id. at 886. The court disagreed and imposed an
equitable lien against the home, finding that the homestead exemption was not be used as an
instrument of fraud and to prevent the defendants’ unjust enrichment at the expense of the
defrauded investors. Id. at 892.
Finally, in Commodity Futures Trading Comm'n v. Hudgins, 620 F.Supp.2d 790, 795
(E.D.Tex.2009), Hudgins ran a Ponzi scheme. He gave his girlfriend $362,500 of funds from the
scheme which she used to pay off the mortgage on her home. There was no allegation that the
girlfriend was complicit in or even knew of Hudgins’s wrongdoing. With then current market
conditions, the home was worth less than the amount Hudgins gave her. The receiver demanded
that she turn over her home. She refused. The Court agreed with the receiver, noting “[d]espite
her innocence in the fraud, to allow her a homestead exemption would allow her to become
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unjustly enriched by the ponzi scheme at the expense of Hudgins's victims. Allowing the
Receiver to step into the shoes of her mortgagor and have an equitable lien on the condominium
puts [her] in no worse position than had she not received the money at all. … That she is
innocent of the fraud—and another person hurt by Hudgins's acts—does not change this
analysis.” Id. at 794-95.
III.

THE SALE OF THE PORT BARMOUTH PROPERTY SHOULD BE APPROVED
UNDER 28 U.S.C. § 2001 AND RECEIVERSHIP LAW
Title 28 U.S.C. § 2001 sets forth the procedures pertaining to the sale of real property.

Subsection (a) pertains to procedures for the public sale of real property and provides for the sale
of real property by public sale at the courthouse where the Receiver was first appointed, at the
courthouse where most of the property is located or at such other premises as the Court directs.
28 U.S.C. § 2001(a). Section § 2001(b) of Title 28 pertains to the sale of real property at private
sale. That statute provides in part:
After a hearing, of which notice to all interested parties shall be
given by publication or otherwise as the court directs, the court
may order the sale of such realty or interest therein by private sale
for cash or other consideration and upon such terms and conditions
as the court approves, if it finds that the best interests of the estate
will be served thereby.
The time, manner, terms of sale and notice thereof are regulated by the court appointing the
receiver. Courts are granted discretion in setting the terms and conditions for judicial sales and
the Court's discretion will not be disturbed on appeal except where abuse of discretion is shown.
United States v. Branch Coal Corp., 390 F. 2d 7 (3rd Cir. 1968), cert. den. Sun Protection Co. v.
United States, 391 U.S. 966, 88 S. Ct. 2034 (1968). The Court has substantial discretion in
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receivership matters in setting the overbidding procedures applicable to sales of real property.
See Pewabic Mining Co. v. Mason, 145 U.S. 349, 356, 36 L.Ed. 732, 12 S.Ct. 887 (1891) (the
provisions for notice and other conditions shall be determined by the Court “as will in his
judgment best protect the rights of all interested, and make the sale most profitable to all”). See
also Cumberland Lumber Co. v. Tunis Lumber Co., 171 F. 352 (4th Cir. 1909); Bidwell v. Huff,
176 F. 174 (5th Cir. 1909). The terms and conditions of the judicial sale that the Court may
adopt are based on the facts and circumstances of each case. The discretion granted in
connection with sales of assets is consistent with the broad discretion accorded to the Court
sitting in equity in receivership proceedings to make orders concerning the administration and
supervision of the estate that will promote equity, efficiency and cost-effectiveness in the estate’s
administration. See generally Securities and Exchange Commission v. Hardy, 803 F.2d 1034
(9th Cir. 1986); Securities and Exchange Commission v. Black, 163 F.3d 188, 199 (3rd Cir.
1998); Securities and Exchange Commission v. Elliot, 953 F.2d 1560 (11th Cir. 1992).
There are four statutory components for the approval of a private sale under § 2001(b).
Each of these four components will be addressed below by providing the Court the text of the
statute followed by an explanation of how the Receiver’s proposed sale procedures meet the
component.
1.

Valuation of Port Barmouth Property by Three Appraisers

Section 2001(b) of Title 28 states:
Before confirmation of any private sale,p the court shall appoint
three disinterested persons to appraise such property or different
groups of three appraisers each to appraise properties of different
classes or situated in different localities.
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The statute does not define what constitutes an “appraisal” for the purpose of § 2001(b).
The Receiver has obtained two appraisals by certified residential real estate appraisers and two
written brokers opinions of value. The two appraisals, one from Steven Dowd of Dowd
Associates Appraisal Services in Newport Beach, California and one from William C. Walsh of
B&W Appraisal Services Inc., use the sales comparison approach to value. Dowd also used a
cost approach in valuing the property. Both have substantial experience and expertise as
residential real estate appraisers. The two brokers opinions of value come from Justine Howard
of Coldwell Banker in Newport Beach, California and James J. Kline of Surterre Properties, also
in Newport Beach, California. These brokers specialize in the high-end Newport Beach real
estate market and based their opinion on the current real estate market listings and comparable
sales. These valuations constitute compliance with the provisions of the statute. To the extent
there is any minor deviation from the statutory provision as to the appointment of three
appraisers, it is warranted under the circumstances for several reasons, including the expense
associated with obtaining a third traditional appraisal which is burdensome to the estate under the
circumstances and the fact that the valuations by both the local real estate brokers and the
appraisers are based on comparable sales data and the experience and knowledge of the sales
agents who actually deal in real estate in the local market and thus are reliable indicators of the
actual value likely to be realized from the marketing and sale of the property.
As the Ninth Circuit noted in SEC v. Hardy, 803 F. 2d 1034, 1037 (9th Cir. 1986): “A
district court’s power to supervise an equity receivership and to determine the appropriate action
to be taken in the administration of the receivership is extremely broad” and subject to review
under an abuse of discretion standard.
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The valuations obtained by the Receiver and the opportunity for interested buyers to
submit overbids at an overbid session provides ample assurance to the Court that the best price
for the property is being realized under the circumstances.
2.

Private Sale Must Be For A Price At Least Two-Thirds The Amount of the

Average of the Appraised Values
Section 2001(b) next provides, “No private sale shall be confirmed at a price less than
two-thirds of the appraised value.”
The sale to the Proposed Buyer at $3,400,000 vastly exceeds the minimum threshold for
the price that must be achieved for a private sale given that the purchase price equals or exceeds
the average of the four market valuations obtained by the Receiver.
3.

Publication of Notice of Proposed Private Sale Once At Least Ten Days

Prior to Confirmation
Section 2001(b) then provides:
Before confirmation of any private sale, the terms thereof shall be
published in such newspaper or newspapers of general circulation
as the court directs at least ten days before confirmation.
The Receiver’s sale procedures include a provision for publication of a notice of the
opportunity for overbids to be made for the Port Barmouth Property which expressly includes a
description of the current purchase price and terms, which is cash to the receivership estate and a
closing to occur within 20 days after the overbid session concludes. The published notice will
also give notice of the terms and conditions for overbids to be made, such as pre-qualification of
overbidders. The Receiver proposes to publish the notice two times in the Orange County
Register, a large local daily newspaper of general circulation, prior to the overbid session, and
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the first published notice will be published more than 10 days prior to overbid session. The
ultimate sale of the Port Barmouth Property will only be confirmed at the conclusion of the
overbid session, when it is determined if a higher, qualified overbid in excess of the original
offer by the Proposed Buyer has been submitted and accepted by the Receiver. Thus, this
component of the statute is satisfied.
4.

The Private Sale to the Proposed Purchaser Shall Be Confirmed Unless An

Overbidder Bids At Least Ten Percent More
The last of the four components of the private sale provisions of § 2001(b) is as follows:
The private sale shall not be confirmed if a bona fide offer is made,
under conditions prescribed by the court, which guarantees at least
a 10 per centum increase over the price offered in the private sale.
Although the language of this portion of the statute is arcane, the effect of this provision
is that the Court is authorized to confirm the private sale so long as the Receiver sells the Port
Barmouth Property to the current Proposed Buyer at $3,400,000 or if overbids are made at the
overbid session, to the highest bidder at the overbid session. Therefore, if no overbid is made
that is as much as 10% over the current offer of $3,400,000 (in other words, a bid of $3,740,000),
the statute would permit the Court to confirm the Proposed Purchase Agreement. However,
under the Receiver’s proposed sale procedures, which are designed to maximize the recovery to
the estate, the highest qualified bidder will be able to purchase the property with an overbid of
3.5%, or $3,519.000. This benefits the estate by maximizing the sale price without requiring an
artificially high 10% overbid. Nothing in the statute prohibits the court from confirming an
overbid lower than 10% in excess over the price negotiated with the Proposed Buyer. Therefore,
this component of the statute is satisfied.
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Potential bidders will have an opportunity to submit overbids, and the proposed
procedures and published notice of the overbid session will assure that the value of this asset is
maximized for the benefit of the estate. The Receiver requests that the Court confirm the sale to
the Proposed Buyer, or alternatively to the successful overbidder at the overbid session.
IV.

CONCLUSION
Based on this Memorandum of Points and Authorities and the accompanying declaration

of Brick Kane and exhibits attached thereto, it is respectfully requested that the Court grant the
relief requested in the Motion and enter the proposed Order submitted herewith.

Dated: April 23, 2019

By: /s/ Gary Owen Caris
Gary Owen Caris, Calif. Bar No. 088918
Admitted Pro Hac Vice 11/30/18
BARNES & THORNBURG LLP
2029 Century Park East, Suite 300
Los Angeles, CA 90067
Telephone: (310) 284-3880
Facsimile: (310) 284-3894
Email:
gcaris@btlaw.com
By: /s/ James E. Van Horn
James E. Van Horn (Bar No. 29210)
BARNES & THORNBURG LLP
1717 Pennsylvania Avenue, NW, Suite 500
Washington, DC 20006
Telephone: (202) 371-6351
Facsimile: (202) 289-1330
Email:
jvanhorn@btlaw.com
Attorneys for Temporary Receiver, Robb Evans
& Associates LLC
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