
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

UNITED STATES COMMODITY FUTURES ) 
TRADING COMMISSION,    ) 
       ) Case No. 1:12-cv-07127 
    Plaintiff,  ) 
  v.     ) Hon. Edmond E. Chang 
       ) 
NIKOLAI SIMON BATTOO; BC CAPITAL ) 
GROUP S.A.; BC CAPITAL GROUP  ) 
INTERNATIONAL LIMITED a/k/a BC  ) 
CAPITAL GROUP LIMITED a/k/a BC   ) 
CAPITAL GROUP GLOBAL; BC CAPITAL  ) 
MANAGEMENT LLP; AND BC CAPITAL  ) 
GROUP HOLDINGS S.A.,    ) 
       ) 
    Defendants.  ) 
 

MOTION FOR ORDER CLARIFYING THE  
NATURE OF ALLEGED “DISPUTED ASSETS” 

 
 Robb Evans & Associates LLC, Court appointed receiver for BC Capital Group, Nikolai 

Simon Battoo (“Battoo”) and the other BC Capital entities1 (“Receiver”), moves this Court for 

the entry of an Order clarifying the nature of the alleged “Disputed Assets” as described and 

defined more fully below.  The Receiver’s investigation and report reveal that the Disputed 

Assets are part of a larger, comingled pool of assets fraudulently obtained by Battoo.  Because 

they were comingled, they should be considered part of the Receiver’s estate so that they can be 

equitably distributed to all victims of the fraud. 

In support of its Motion, the Receiver states: 

                                                 
1 The other BC Capital entities are BC Capital Group S.A., BC Capital Group International Limited a/k/a 
BC Capital Group Limited a/k/a BC Capital Group Global, BC Capital Management LLP and BC Capital 
Group Holdings S.A. 
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I. Introduction and Relief Sought 

1. The Receiver has obtained records of Alliance and completed a forensic 

accounting of 66 investment portfolios managed by Battoo and five Battoo-owned accounts.  The 

Receiver has also completed a forensic accounting of EFG Private Bank (Channel Islands) Ltd. 

(“EFG”) accounts associated with Battoo’s activities based on the currently available EFG 

account records produced by Folio Administrators Ltd. (“Folio”) in the British Virgin Islands.  

Based on all of these records, the Receiver has determined that Battoo managed, controlled and 

directed a world-wide Ponzi type investment Scheme (the “World-Wide Ponzi Scheme” or 

“Scheme”).2  The magnitude of the Scheme is described below and in more detail in the 

Modified Second Receiver’s Report [Docket No. 217], which the Receiver incorporates herein 

by reference. 

2. The Receiver has traced the approximately $340 million in funds Battoo 

wrongfully solicited from injured investors [Docket No. 217, pages 11-12].  Investors (a) 

transferred funds at Battoo’s direction to Alliance Investment Management Limited (“Alliance”) 

in the Bahamas, or (b) transferred funds directly into EFG.   

3. By this Motion, the Receiver seeks to clarify that certain proceeds of transfers 

belong free and clear to the Receiver’s estate.  Those proceeds are of the transfers to Alliance or 

directly to EFG by investors3 and are currently held by EFG (the “EFG Funds”) and by the 

                                                 
2  In a Ponzi Scheme, investors are promised extraordinarily high rates of return which in the beginning 
are realized for the purpose of encouraging greater investments.  Heartland Fin. Svcs. Inc. v. Jonathon 
Roberts Fin. Grp., 348 F.3d 230, 231 (7th Cir. 2003).  The “signature move” of a Ponzi Scheme is to pay 
the promised returns to early investors, in order to delay discovery of the fraud and to attract additional 
investors.  Conder v. Union Planters Bank, N.A., 384 F.3d 397, 398 (7th Cir. 2004).  
3  The transfers directly to EFG by investors were into Phi R(squared) Investment Fund SPC Ltd. – Segregated 
Portfolio Master Series (“Fund MS”) and its wholly owned subsidiary, Phi R(squared) Master Series Investment 
Ltd. (“MS Ltd.”), Anchor Hedge Fund Limited (“Anchor Fund”), Galaxy Fund Inc., FuturesOne Diversified Fund 
Ltd. (“Diversified Fund”), FuturesOne Diversified Fund SPC Ltd. (“Diversified SPC”) and FuturesOne Innovative 
Fund SPC Ltd. (“Innovative SPC”) (or collectively referred as “Battoo Funds” in this motion). 
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Receiver from the funds which were turned over to the Receiver by Newedge, Whitebox and 

Reed Smith.   

4. Because of Battoo’s repeated fraudulent misrepresentations to the injured 

investors, and through the comingling of the assets transferred by the injured investors to either 

funds operated/controlled by Battoo or to Alliance, all of the $340 million solicited and 

transferred are tainted assets subject to this Court’s September 27, 2012 Order [Docket No 22].  

These assets should therefore be identified as belonging free and clear to the Receiver’s Estate 

for the reasons set forth more fully below. 

II.  Background 

A. The Receiver’s Appointment 

5. The Receiver was appointed by this Court’s Preliminary Injunction Order on 

September 27, 2012 (the “Order” or the “Freeze Order”).  The Order affords broad powers to the 

Receiver, including taking full and exclusive control of the Receivership Assets as defined in 

paragraph 42 of the Order [Docket No. 22], in order to “preserve the status quo [and] protect 

Defendants’ pool participants [investors] from further loss and damage….”  [Docket No. 22, 

Preamble]. 

6. The Receivership Assets include “all the funds, properties, premises, accounts, 

businesses, partnerships, sole proprietorships and any other kinds of assets directly or indirectly 

owned beneficially or otherwise, managed or controlled by the Defendants, whether held in their 

own names or in the names of others.” [Docket No. 22, paragraph 41.] 

7. The Receiver is to “[p]revent the withdrawal or misapplication of funds entrusted 

to the Defendants, and otherwise protect the interests of pool participants” [Docket No. 22, 

paragraph 42(D)]. 
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8. The Order requires that all persons or entities served with a copy of the Order are 

to deliver all funds in control of the Defendants to the Receiver [Docket No. 22, paragraph 

47(A)]. 

9. The Order was previously served on EFG, and the Receiver has demanded that 

EFG turnover the funds and securities currently on deposit with EFG.  In addition, the Receiver 

has appeared in the interpleader action that EFG filed in the Royal Court in the Bailiwick of 

Guernsey.   

10. Approximately $14.44 million in cash and additional security positions5 are held 

by EFG in the various accounts maintained by the five funds or their subfunds and subsidiaries 

[Docket No. 217, page 16 and Exhibit 18]. 

B. The Receiver’s Estate 

11. The Receiver currently holds approximately $8.8 million in assets recovered from 

Newedge USA, LLC (“Newedge”), a futures commission merchant, and litigation proceeds of 

approximately $10.4 million received from the Reed Smith law firm from settlement proceeds 

belonging to Phi R(squared) Series 1, Series 2 and Series 3 leveraged fund-link certificates.  The 

Receiver also holds approximately $1.2 million recovered from Whitebox Concentrated 

Convertible Arbitrage Fund (“Whitebox”).  These recovered assets totaling approximately $20.4 

million are all assets of the various Battoo-operated/controlled funds holding accounts at EFG.   

12. The Joint Liquidators for the BVI fund liquidation contend, however, that the 

funds which are currently on deposit in EFG, and those that are held by the Receiver are the 

proceeds of investments of the BVI funds are assets of the BVI funds and are not assets of the 

Receiver’s estate.   

                                                 
4 EFG holds another $1.5 million in the name of Galaxy Fund, Inc., which is not subject matter in this motion. 
5 The June 2012 statements from Folio Administrators Limited show in excess of $13 million in security positions. 
The Receiver does not have current information on the value of these positions. 
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13. The Joint Liquidators’ position is incorrect.  Because the assets were and are 

comingled, they are assets of the broader Receiver’s estate that is comprised of funds that were 

transferred into the BVI funds through Alliance as well as funds transferred directly to the BVI 

fund accounts at EFG.   

C. The Receiver’s Investigation and Analysis6 

1. Solicitation of Funds by Battoo and BC Capital Enterprise 

14. Beginning in approximately 2003 and lasting through 2012, Battoo, through BC 

Capital Group S.A., BC Capital Group International Limited (a/k/a BC Capital Group Limited; 

a/k/a BC Capital Group Global), BC Capital Management LLP and BC Capital Group Holdings 

S.A. (collectively, “BC Capital Enterprise”), solicited investors to invest in portfolios titled 

Private International Wealth Management and Private International Wealth Management - 

Insurance (collectively, the “PIWM Portfolios”).  Battoo and the BC Capital Enterprise 

represented to the investors who transferred their funds to the PIWM Portfolios that the PIWM 

Portfolios would engage in trading of futures contracts, equities and in other investment 

strategies.  PIWM investors transferred funds to Alliance located in the Bahamas.  That 

representation turned out to be false, as set forth more fully below. 

15. Battoo successfully induced significant numbers of PIWM Portfolio investors to 

invest their funds in the PIWM Portfolios.  Ultimately, Battoo induced investors to transfer an 

aggregate of approximately $217.1 million from April 2003 to July 2012 to Alliance [Docket No. 

217, pages 30, 52 and Exhibits 43 and 44].  All funds transferred in by PIWM Portfolio investors 

                                                 
6  The Receiver has been limited by the Royal Court for the Bailiwick of Guernsey in what evidence it 
can use in this proceeding (the “Guernsey Restricted Evidence”).  Much of the evidence which supported 
the Receiver’s Second Report was based upon the Guernsey Restricted Evidence [Docket No. 181].   
The evidence supporting the allegations made in this Motion, however, was not obtained through the 
Guernsey proceedings.  Instead, the evidence was obtained from the British Virgin Island regulators and 
was furnished to the Receiver by the Securities and Exchange Commission.   
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were deposited in two omnibus bank accounts of Alliance at First Caribbean International Bank 

and Royal Bank of Canada [Docket No. 217, page 31].  Alliance, as a custodian,  maintained 

ledgers for 71 customer accounts (66  investor portfolios and five Battoo-owned accounts) 

[Docket No. 217, page 30].  The 66 customer accounts for investor portfolios accounted for the 

transactions of each nominee institutional investor on behalf of the underlying beneficial 

individual investors of the PIWM investment programs.  Transactions described in the customer 

accounts covered both purported cash balances and security positions.   

16. In addition to $217.1 million Battoo induced investors to transfer to Alliance, 

Battoo also set up EFG as the center of his controlled financial scheme and directed funds in and 

out of EFG from investors and his controlled entities and institutions.  Based on the EFG 

statements that are currently available to the Receiver, at least $122.9 million of funds from the 

investors was directly deposited into the accounts of the Battoo Funds at EFG. 

2. Battoo Controlled the Movement of Funds in and out of Alliance and 
in and out of EFG 

17. Battoo controlled all transfers in and out of all 71 customer accounts under 

Alliance’s custody [Docket No. 217, page 30].  He caused Alliance to transfer approximately 

$83.0 million held by the 71 customer accounts into the EFG accounts held in the name of 

various funds he controlled [Docket No. 217, pages 30, 52-53].7  This amount is approximately  

38% of the total investor funds of approximately $217.1 million deposited into Alliance’s bank 

accounts [Docket No. 217, pages 30, 52].   

                                                 
7 The EFG accounts were held in the name of the Battoo-operated/controlled funds organized under the 
laws of the British Virgin Islands.  Each of the funds and their subfunds and subsidiaries is in liquidation 
under BVI court supervision.  The Joint Liquidators for the BVI  funds (Anchor Fund, Diversified Fund , 
Diversified SPC, Innovative SPC  and Fund MS and its wholly-owned subsidiary, MS Ltd.) are 
represented by counsel and have filed appearances in this proceeding. 
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18. Battoo misrepresented to investors that the investments made on their behalf by 

Alliance were mainly in legitimate hedge funds operated by Battoo.  In reality, only 

approximately $83.0 million of their funds (38% of $217.1 million) [Docket No. 217, pages 30, 

52-53] was invested in hedge funds operated by Battoo, while approximately $45.7 million (21% 

of $217.1 million) of their funds was paid to or for Battoo and $18.3 million (8% of $217.1 

million) [Docket No. 217, pages 30, 52] was paid to parties related to Battoo.  At July 2, 2012, 

ledgers showed that 33 customer accounts had positive cash balances totaling approximately 

$51.5 million.  Of the remaining 33 customer accounts 28 had negative cash balances 

(overdrawn) totaling approximately $17.8 million, and 5 customer accounts had a zero balance.  

The 33 investors whose accounts have positive balances cannot realize the $51.5 million held, 

due to the overpayments to other 28 investors and the misappropriation and spending of investor 

funds by Battoo in collusion with Alliance [Docket No. 217, page 32].  As such, investor funds 

at Alliance were comingled and remain so. 

19. The proceeds in the Battoo Funds and maintained in EFG bank accounts, whether 

received from Alliance or transferred directly into the EFG bank accounts, were comingled.  As 

discussed more thoroughly in this Motion, the Receiver has reviewed numerous account 

statements that demonstrate that the funds from the PIWM Portfolio investors were transferred 

into Alliance and then transferred to EFG. EFG also received directly other investor money 

solicited by Battoo.  The investor funds of Battoo-operated/controlled funds were comingled 

between and among the various Battoo-operated/controlled funds.. 

20. Battoo controlled the movement of all of the accounts at EFG in the name of  

Fund MS and its wholly-owned subsidiary, MS Ltd., Anchor Fund, Diversified Fund, Diversified 

SPC and Innovative SPC. In each instance, the directors of these funds executed resolutions 
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authorizing Folio to act on behalf of the companies, but only upon the instruction of Battoo 

[Docket 217, Exhibits 3-15].  As Battoo was the only person with the ability to direct Folio, he 

controlled the movement in and out of the EFG accounts. 

21. Concurrently with the solicitation of investors to PIWM Portfolios, Battoo and the 

BC Capital Enterprises encouraged other investors to transfer their funds directly into the 

accounts of the EFG accounts of the Battoo Funds.  At least $123 million was sent directly by 

the investors into the EFG accounts of the Battoo-operated/controlled funds [Docket 217, pages 

12, 16 and Exhibit 19]. 

22. The Receiver has determined that Battoo and the BC Capital Enterprise solicited 

at least $340 million from more than 800 investors either as PIWM Portfolio investors or as 

investors transferring funds directly into the various Battoo-operated/controlled funds [Docket 

No. 217, page 11].   

3. Comingling of Investor Funds to Cover Shortages of Funds 

23. The proceeds held by the Battoo-operated/controlled funds in EFG were 

frequently transferred between the funds’ accounts at EFG as illustrated on the schematic 

drawing contained in the Receiver’s Modified  Second Report [Docket No. 217, page 14].   

24. The Receiver has identified more than 800  transfers among the EFG accounts of 

the funds operated and controlled by Battoo.  These transfers exceeded more than $55 million.  

The chart below details these transactions that were contained in EFG bank statements obtained 

from Folio [Docket No. 217, page 20]. 
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Funds

Number of 

Transactions Type Receipts Payments Net

Anchor Fund 36 Inter-Fund  $     13,585,335  $     (17,244,539)  $     (3,659,204)

Diversified Fund 29 Inter-Fund         12,048,500         (15,354,609)         (3,306,109)

Diversified Investment 6 Inter-Fund                        -             (1,447,047)         (1,447,047)

Diversified SPC 30 Inter-Fund           7,428,251           (3,762,538)          3,665,713 

Innovative SPC 26 Inter-Fund           3,539,263           (6,100,948)         (2,561,685)

Galaxy Fund 37 Inter-Fund         29,039,072           (9,934,380)        19,104,692 

Fund MS 18 Inter-Fund         13,798,037           (2,050,000)        11,748,037 

Total Internal-Fund Transfers 182  $     79,438,458  $     (55,894,061)  $    23,544,397 

Anchor Fund 304 Intra-Fund  $     10,525,129  $     (22,574,595)  $   (12,049,466)

Diversified Fund 229 Intra-Fund           3,773,570           (3,763,485)               10,085 

Innovative SPC 36 Intra-Fund                46,646                (46,646)                       -   

Galaxy Fund 73 Intra-Fund           4,993,784           (5,372,617)            (378,833)

Fund MS 18 Intra-Fund              309,342              (309,342)                       -   

Total Intra-Fund Transfers 660  $     19,648,471  $     (32,066,685)  $   (12,418,214)

Totals 842  $     99,086,929  $     (87,960,746)  $     11,126,183 

 
25. In conducting the forensic analysis of all accounts, the Receiver reviewed 

numerous inter-fund transfers among various subfunds of funds controlled by Battoo. These 

inter-fund transfers were used primarily to cover fund shortages of the receiving entities.  The 

chart and descriptions below illustrate such transfers [Docket No. 217, pages 20-21]. 

Anchor Fund Class C Subfund  

 
 

4. Investor Funds at Alliance Were Used to Pay Investors of Battoo-
operated/controlled Funds 

26. Between October 19, 2004 and February 14, 2012, Alliance paid $5,384,060 to 

Folio, of which $1.6 million was subsequently paid by Folio to an investor of Anchor Fund Class 

C Subfund [Docket 217, page 44].  In addition, between November 9, 2009 and September 7, 

Amounts Balances
Transferred Transferred- Before the 

Dates From in Receipts Amounts To

02/27/08 Anchor Fund Class B 500,000.00 $    51,424.01$  (327,539.07)$     An investor 

06/04/08 Diversified Fund Class C 1,800,000.00 $   522,282.12$  (1,467,065.08)$ Two investors 

Subsequent 
Uses of Funds

Anchor Fund Class C Subfund 
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2011, Alliance paid $2.4 million directly to the ultimate sole shareholder of Fund MS as this 

shareholder had received limited investment guarantees from Battoo and his company, BC 

Capital Group Limited of Hong Kong [Docket No. 217, page 47]. 

27. The foregoing leads to the inescapable conclusion that investor funds, whether at 

Alliance or EFG, were comingled to cover fund shortages resulting from Battoo’s 

mismanagement and misappropriation of the investor funds. None of the funds retained a stand-

alone, self-sustaining identity.   

5. Misrepresentations 

28. Battoo made numerous misrepresentations to more than 800 investors who 

entrusted their money to him.  He specifically and deliberately lied to and misled the PIWM 

Portfolio investors during the course of their investment.   

29. On December 11, 2008, Bernie Madoff was arrested after it was determined that 

he had orchestrated an immense Ponzi Scheme.  Shortly after Madoff’s arrest, Battoo sent a 

paper to the PIWM Portfolio investors stating: 

Let’s get straight to the point; PIWM did not have any direct 
investments with Madoff or any counterparty (broker or trading) 
exposure to Bernard L. Madoff Investment Securities LLC 
(“Madoff”). 
 
PIWM did carry a small nominal percentage of approx. (0.20% - 
2.9%) portion of indirect  exposure through a diversified hedge 
fund.  Thus when accounted for, the impact will be less than 
(0.05% - 0.78%) depending on each client’s custom-tailored 
portfolio which is very low and well under 1.0%.  This shows why 
we focus on our diversified methodology across our multi-strategy 
and assets composites.    
 

A copy of the entire paper is attached as Exhibit A. 

30. Contrary to Battoo’s statement, PIWM Portfolio investors experienced enormous 

losses from Madoff.  Anchor Fund Class A and G Subfunds, Diversified Fund Class L Subfund 
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and Galaxy Fund Inc. Class C Subfund had invested substantially all of their assets in various 

Madoff feeder funds. Anchor Fund Class B and E Subfunds had also invested in various Madoff 

feeder funds.  Each fund lost most of its value in the Madoff debacle.  Total investment losses 

accumulated under Battoo’s control to approximately $98 million just on trading in Madoff 

feeder funds [Docket No. 217, pages 11 and 66 and Exhibit 1].  

31. In addition, Battoo caused Alliance to issue fabricated portfolio statements as of 

December 31, 2009 to six PIWM Portfolio investors, in which asset values were overstated by a 

total of approximately $62.2 million [Docket 217, page 57].  Battoo also caused Alliance to 

provide fabricated financial data to an independent accounting firm in Switzerland.  Based on the 

fabricated data, the independent accounting firm issued Independent Financial and Asset 

Verification Reports at December 31, 2009 to 20 PIWM Portfolio investors that overstated asset 

values by approximately $86.7 million [Docket No. 217, pages 58-59].  As a result, asset values 

at December 31, 2009 as reported to 26 PIWM Portfolio investors were overstated, intentionally 

by Battoo and at his direction, by approximately $148.9 million [Docket No. 217, page 59]. 

32. Diversified Fund Class LPAM Subfund is a PIWM Portfolio investor.  Battoo 

caused Alliance to provide false financial data of the portfolio to the independent auditors of 

Diversified Fund Class LPAM Subfund, which caused an overstatement of asset values in 

Diversified Fund Class LPAM Subfund’s 2009 audited financial statements by at least $7.7 

million [Docket 217, page 34]. 

III.  ARGUMENT 

A. The Assets Held by the Receiver and the “Disputed Assets” Were Comingled 
and are Subject to the Asset Freeze Order. 

33. Based on the foregoing, the EFG Funds are “assets directly or indirectly owned, 

beneficially or otherwise, managed or controlled by the Defendants, whether held in their own 
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names or in the names of others,” and are therefore “Receivership Assets” over which the 

Receiver is authorized to assume “full control” and “[t]ake exclusive custody, control, and 

possession….”  [Docket 22, paragraph 41 & 42(A)-(B).]  There is no dispute that the assets 

previously referred to as “Disputed Assets” are part of the Receiver’s estate and should be 

equitably distributed to all victims. 

B. Failure to Recognize All Investor-Victims Will Cause Irreparable Harm to 
the Investors Channeling Investments Through Alliance 
 

34. The Receiver must assume full control over the entirety of the EFG Funds, even if 

some non-victim proceeds are commingled with within those funds.  Where, as in this case, there 

is evidence of co-mingling of legitimately and illegitimately obtained money in one fund, the 

Court is authorized to assert jurisdiction over all of the commingled funds.  SEC v. Byers, 637 F. 

Supp. 2d 166, 178 (S.D.N.Y. 2009) (because money is fungible, proceeds tainted by the fraud are 

commingled with other funds, the act of commingling is sufficient to taint all of the funds).  

Under such circumstances, commingled funds, whatever their origin, are deemed tainted by 

fraud and are properly held in a receivership for the benefit of defrauded investors and other 

claimants alike.  SEC v. Better Life Club of Am., Inc., 995 F. Supp. 167, 181 (D.D.C. 1998) 

(“[W]hen legitimate assets are co-mingled with illegitimate ones such that the assets cannot be 

separated out, a constructive trust may extend over the entire asset pool.”).  

35. The BVI Joint Liquidators maintain that the EFG Funds belong solely to their 

liquidation and have asked the Guernsey Court to turn over the EFG Funds to them.  In this 

proceeding, the BVI Joint Liquidators have characterized the funds currently held by the 

Receiver that were recovered from Newedge, from Reed Smith and from Whitebox as “disputed 

funds”. 
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36. The BVI Joint Liquidators on the other hand have announced their intention to 

recognize only those investors who are “direct” shareholders in the BVI funds and to disregard 

the investments that came through Alliance.  Moreover, the BVI Joint Liquidators ignore the 

obvious comingling among and between Alliance and the various funds with accounts at EFG.  

A distribution based upon their narrow view of the World Wide Ponzi Scheme will favor a small 

portion of those victims who were defrauded, while leaving hundreds of investors with little or 

nothing in the way of recovery.   

37. An equitable distribution should be made on a pro rata basis to all allowed claim 

holders, no matter whether their transfer went to Alliance and then to EFG or whether their 

transfer was made directly into EFG or whether they were located in the United States or 

elsewhere.  See e.g., SEC v. Huber, 702 F.3d 903, 906-07 (7th Cir. 2012) (“When Ponzi-scheme 

investors’ funds are commingled, none being traceable to a particular investor, no part of 

whatever funds are recovered is property of any investor, instead, each investor is a creditor, and 

has merely a claim to a share of funds that is appropriate in light of the relative size of his 

investment and other relevant circumstances. . .”); SEC v. Wealth Mgmt. LLC, 628 F.3d 323, 333 

(7th Cir. 2010) (approving receiver’s pro rata distribution plan in securities fraud case).  As 

previously discussed and demonstrated, the entire Battoo-orchestrated Scheme was a comingled 

Ponzi scheme.  Favoring certain injured investors who were directed to transfer funds directly 

into the funds over those who were directed to transfer funds into Alliance would be unjust and 

inequitable.   

38. The Receiver’s authority and ability to assume full control over the EFG Funds 

and to propose a claims process which will consider the claims of all investors in the World-
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Wide Ponzi Scheme, be they direct investors in the five Battoo-operated/controlled funds or 

through Alliance, is threatened.   

39. This is precisely the type of situation that the Asset Freeze Order prohibits.  

[Docket No. 22, paragraph 33 (finding “good cause to believe that Defendants’ pool participants 

and members of the public may be cheated or defrauded, and that immediate and irreparable 

injury will occur to the Court’s ability to grant effective final relief in the form of monetary 

redress, due to the withdrawal, transfer, removal, dissipation, concealment, or disposition of 

assets managed, controlled, or held for the benefit of Defendants….”)] 

40. This Court previously found that the settlement proceeds held at Reed Smith, 

Newedge and Whitebox were funds specifically included in the asset freeze order.  [Docket 22, 

¶36, Docket 119, page 6.]  Similarly, the assets held in the EFG accounts are included in the 

asset freeze order, as they are the pooled assets transferred into EFG at the direction of Battoo 

and were controlled by Battoo until the filing of the interpleader action in the Guernsey Court.  

41. To avoid this injustice, the Court should order the turnover of the EFG Funds to 

the Receiver so that all victims of the World-Wide Ponzi Scheme can be equally considered and 

so that the entire remaining assets can be distributed through an equitable distribution scheme. 

C. This Court has the Authority to Determine that the “Disputed Assets” and 
the Assets Currently Held by EFG are Part of the Receivership  

42. Numerous federal courts have ordered the return of funds from off-shore locations  

to preserve assets for potential future relief.  See e.g., SEC v. Compania Internacional 

Financiera S.A., et al, 2011 WL 3251813 (S.D.N.Y., July 29, 2011).  SEC v. Materia, 745 F.3d 

197, 200 (2d Cir. 1984) (Once the equity jurisdiction of the district court has been properly 

invoked, the court has the power to order all equitable relief necessary under the circumstances); 

SEC v. Universal Consulting Res. LLC, 2010 WL 4873733 (D. Colo. Nov. 23, 2010) (ordering 
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repatriation of all assets and funds which directly or indirectly derive from funds obtained in 

connection with the scheme alleged in the Commission’s complaint). 

43. Battoo directed the transfer of injured investors’ funds into the EFG accounts.  As 

such, the EFG accounts are proper assets of the Receiver’s estate8 and should be returned to the 

Receiver so that ultimately an equitable distribution to all victims holding allowed claims can be 

made. 

IV.  Notice to Parties Claiming the EFG Funds 

44. The Receiver has provided notice to EFG (through their counsel in Guernsey by 

overnight courier and email) and to the BVI Liquidators through ECF. 

V. Prayer for Relief 

WHEREFORE, Robb Evans & Associates LLC requests the entry of an Order as follows: 

a. Confirming that the funds held by the Receiver are assets of the Receiver’s 

estate; 

b. Confirming that the funds held in the Battoo-operated/controlled fund 

accounts at EFG Private Bank (Channel Islands) Ltd. are assets of the 

Receiver’s estate; and 

                                                 
8  The Receiver’s authority to administer estates is acknowledged in Rule 66 of the Federal Rules of Civil Procedure.   
See Fed. R. Civ. P. 66 (providing that “[t]he practice in the administration of estates by receivers or by other similar 
officers appointed by the court shall be in accordance with the practice heretofore followed in the courts of the 
United States or as provided in rules promulgated by the district courts”). 
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c. For such other relief as this Court deems just.  

      Respectfully submitted, 

      ROBB EVANS & ASSOCIATES LLC, 

Receiver for Nikolai Simon Battoo, BC Capital 
Group S.A., BC Capital Group International 
Limited a/k/a BC Capital Group Limited a/k/a BC 
Capital Group Global, BC Capital Management 
LLP and BC Capital Group Holdings S.A. 

      By:   /s/ Deborah L. Thorne    

Deborah L. Thorne (ARDC No. 6186482) 
Alison C. Conlon (ARDC No. 6272083) 
BARNES & THORNBURG LLP 
One North Wacker Dr., Suite 4400 
Chicago, Illinois 60606 
dthorne@btlaw.com 
aconlon@btlaw.com 

CHDS01 DTHORNE 875422v3 
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