
   UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

UNITED STATES COMMODITY FUTURES 
TRADING COMMISSION,   
    
   Plaintiff,   
 
 v.      
 
NIKOLAI SIMON BATTOO; BC CAPITAL 
GROUP S.A.; BC CAPITAL GROUP 
INTERNATIONAL LIMITED a/k/a BC CAPITAL 
GROUP LIMITED a/k/a BC CAPITAL GROUP 
GLOBAL; AND BC CAPITAL GROUP 
HOLDINGS S.A., 
       
    Defendants.  
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Case No. 1:12-cv-07127 
 
Hon. Edmond E. Chang 

 
RECEIVER’S MOTION TO APPROVE  

SETTLEMENT AGREEMENT WITH BVI LIQUIDATORS 

 

Robb Evans & Associates LLC in its capacity as Court-appointed Receiver (the 

“Receiver”) respectfully requests the Court enter an order approving the proposed Settlement 

Agreement attached as Exhibit A settling all disputes between the Receiver and the BVI 

Liquidators.  In further support of its motion, the Receiver states as follows: 

I. BACKGROUND 

 

The Receiver and the Receivership Estate. 

As early as 2003, Defendant Nikolai Battoo induced investors (the “PIWM Investors”) to 

place their funds in offshore pooled accounts using the trade names Private International Wealth 

Management and Private International Wealth Management – Insurance (collectively, the 

“PIWM Portfolios”).  (Compl. ¶ 1.)  Battoo operated and controlled the PIWM Portfolios 

through certain off-shore companies, including Defendants BC Capital Group, S.A., BC Capital 

Group International Limited, and BC Capital Group Holdings S.A. (collectively the “BC Capital 
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Companies”).1   Battoo and the BC Capital Companies contracted with Alliance Investment 

Management Ltd. (“Alliance”), a Bahamian-registered broker dealer, to serve as the custodian of 

assets held by or for the benefit of the PIWM Portfolios, including investors’ funds.      

Battoo also operated certain hedge funds organized in the British Virgin Islands (the 

“BVI Funds”), including Anchor Hedge Fund, Galaxy Fund, FuturesOne Diversified Fund, 

FuturesOne Innovative Fund, and Phi R (squared) Investment Fund.    The various BVI Funds 

maintained accounts at EFG Private Bank (Channel Islands) Limited (“EFG”) that held investor 

funds and securities purchased by the BVI Funds.  EFG is located in the Bailiwick of Guernsey, 

a group of islands located in the English Channel.  Battoo caused the PIWM Portfolios to invest 

some (but not all) of its assets in the BVI Funds.  In addition to the PIWM Portfolios, Battoo also 

induced other third-party investors to invest substantially in the BVI Funds – those investors, 

distinct from the PIWM Investors, are referred to here as the “Direct BVI Fund Investors.”    

In late 2008, as the PIWM Portfolios’ losses mounted, Battoo attempted to hide such 

losses and attract new investors through a series of misrepresentations and omissions over a 

roughly 4-year period.  (See Compl. ¶ 2.)  In September 2012, the United States Commodity 

Futures Trading Commission brought this action against Nikolai Battoo and the BC Capital 

Entities asserting various violations of U.S. securities laws.  (Compl. [Dkt. #1].)     

As part of the initial relief sought by the CFTC, on September 27, 2012, the Court 

appointed Robb Evans & Associates LLC as receiver over Defendants and their affiliates and 

subsidiaries.  (Prelim. Inj. [Dkt. #22] ¶ 41.)  By the terms of the preliminary injunction, the 

receivership extended to: 

                                                 
1 BC Capital Group International Limited is also known as BC Capital Group Limited and BC 
Capital Group Global. 
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“all the funds, properties, premises, accounts, businesses, partnerships, sole 
proprietorships and any other kinds of assets directly or indirectly owned, 
beneficially or otherwise, managed or controlled by the Defendants, whether held 
in their own names or in the names of others.”   

 
(Id. ¶ 41 (defining “Receivership Assets”).)  The Court directed the Receiver, among other 

things, to take “exclusive custody, control and possession of all Receivership Assets and other 

funds, property, and assets of, in the possession of, or under the control of the Defendants, 

wherever situated, the income and profits therefrom, and all sums of money, contracts or other 

instruments now or hereafter due or owing to the Defendants.”  (Id. ¶ 41.B.)  In turn, the 

Receiver proceeded to identify and collect all assets of the Defendants, including those held in 

the name of the BVI Funds.  In numerous prior reports and affidavits submitted to the Court, the 

Receiver has detailed the various assets it identified and collected.   

The BVI Liquidators Claim Substantially All Assets Seized by the Receiver. 

On October 11, 2012, after the Court appointed the Receiver, Battoo caused the BVI 

Funds to enter liquidation under British Virgin Islands law.  Hadley Chilton and John Green (the 

“BVI Liquidators”), who are insolvency practitioners based in the British Virgin Islands, were 

appointed as joint liquidators of the BVI Funds.  In liquidating most of the BVI Funds, the BVI 

Liquidators are subject to the supervision by the High Court of Justice of the Virgin Islands.   

Since their respective appointments, the BVI Liquidators and the Receiver have asserted 

competing claims to certain assets nominally held in the name of the BVI Funds.  In the broadest 

terms, the Receiver contends that Battoo operated the BVI Funds together with the PIWM 

Portfolios as part of a single fraudulent scheme and as part of doing so commingled all investor 

funds.  As a consequence, in the Receiver’s view, the receivership estate properly encompasses 

the BVI Funds and their assets.  With limited exceptions, the Receiver intends to distribute all 

assets pro rata to all investors pursuant to a plan approved by the Court.   
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The BVI Liquidators reject the Receiver’s view asserting instead that the BVI Funds are 

the proper owners of the disputed assets and that no basis exists to bring such assets within the 

receivership estate.  Among other things, the BVI Liquidators dispute that all investors’ monies 

placed into the BVI Funds were improperly commingled or that Battoo similarly defrauded the 

Direct BVI Fund Investors.  The BVI Liquidators maintain that the disputed assets should be 

turned over to them and distributed pursuant to BVI law governing the liquidation of companies.  

The Receiver understands that in that scenario only those Direct BVI Fund Investors who had a 

net positive investment remaining at the time the BVI Funds were placed into liquidation, i.e. the 

most recent investors, would likely receive any distribution. 

The BVI Liquidators and the Receiver also have also asserted claims to funds held in the 

BVI Funds’ EFG accounts.  EFG earlier filed an interpleader action in Guernsey (the “Guernsey 

Litigation”) seeking a determination as to whether the BVI Liquidators or the Receiver were 

entitled to the EFG accounts.  Both the BVI Liquidators and the Receiver appeared in the 

Guernsey Court to press their claims.  Ultimately, after the Receiver was unable to continue 

funding the associated litigation expenses, the Guernsey Court ruled in favor of the BVI 

Liquidators.  As the prevailing party, the BVI Liquidators claim they are now entitled under 

Guernsey law to an order against the Receiver for various costs and expenses.   

Pending BVI Claims at Issue. 

On July 29, 2016, the BVI Liquidators filed a series of claims on behalf of various BVI 

Funds.  (See Notice of Claims [Dkt. #521].)  The BVI Liquidators styled these claims as either a 

“Proprietary” or “Administrative” claim.  For their Proprietary Claims, the BVI Liquidators 

assert ownership over $26.2 million in assets originally seized by the Receiver.  As such, the 

Proprietary Claims alone exceed the $22 million of net remaining assets held by the Receiver.   
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The BVI Liquidators also assert “Administrative Claims” in which they seek the costs to 

be awarded in the Guernsey Litigation, plus other costs and damages arising from the seizure of 

the disputed assets, including EFG account fees.  (See, e.g., Admin. Claim of Phi R (Squared) 

Master Series Invst. Ltd at pp. 21-22 of Dkt. #152-1.)  Although the parties have not fully 

liquidated the size of the Administrative Claims, the BVI Liquidators have informed the 

Receiver that they expect the Guernsey cost order to range from $1.5 to $3 million.  The BVI 

Liquidators estimate EFG Bank fees to be no less $1.2 million. 

In addition to the Proprietary and Administrative Claims, the BVI Liquidators have 

asserted claims they call “Master Claims” for a share of any distributions by the Receiver.  (See, 

e.g., Master Claim of Phi R (Squared) at p. 15 of 159 of Dkt. 521-1.)  Rather than asserting these 

claims on behalf of the BVI Funds themselves, the BVI Liquidators purport to assert the Master 

Claims directly on behalf of the investors in the BVI Funds.  Allowing the Master Claims would 

have the effect of substantially expanding the pool of claims entitled to receive a pro rata share 

of the remaining assets thereby depressing each investor’s individual recovery.   

II. PRINCIPAL TERMS OF THE PROPOSED SETTLEMENT 

After extensive negotiations, the Receiver and the BVI Liquidators have agreed to 

resolve their pending disputes pursuant to the terms of the Settlement Agreement attached as 

Exhibit A.  The principal terms of that agreement are summarized below:  

Financial Terms 
 

The Receiver agrees to turnover $9 million of the approximately $26 million of disputed 

assets.  The BVI Liquidators will distribute such funds pursuant to governing BVI law.  For their 

part, the BVI Liquidators shall waive all rights to any of the remaining funds held by the 

Receiver and otherwise withdraw all claims in this case, including the Proprietary, 
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Administrative, and Master Claims.  The BVI Liquidators also agree to dismiss the Guernsey 

Litigation with all parties bearing their own costs thereby alleviating the receivership estate of 

any liability for the anticipated Guernsey cost order.   

Investors Limited to Recovery from Single Source 
 

As a material element of the Settlement Agreement, PIWM Investors shall not be eligible 

to receive any distribution from the BVI Liquidators notwithstanding any investment in the BVI 

Funds made through the PIWM Portfolios.  (Settlement Agreement § 8(b) & (c).)  To that end, 

under the Settlement Agreement, the Receiver authorizes the BVI Liquidators to cancel all 

interests in the BVI Funds held in the name of, or for the benefit of, any of the receivership 

entities, including all interests managed the Defendants on behalf of the PIWM Investors. (Id. § 

8(b); see also id. § 7 (providing Receiver waives all claims in BVI liquidation proceedings).) 

Correspondingly, Direct BVI Fund Investors shall not be entitled to receive any 

distributions from the Receiver not withstanding any funds retained by the Receiver from 

accounts nominally held in the name of any of the BVI Funds.  Instead, Direct BVI Fund 

Investors shall only be entitled to recover from the BVI Liquidators.  (Id. § 8(d).)  To that end, 

the BVI Liquidators, on behalf of the BVI Funds, have waived all rights to any of the remaining 

funds held by the Receiver and withdrawn all claims in this case.  (Id. § 6.)   

Notwithstanding the foregoing, under the Settlement Agreement, the Receiver has 

reserved the right to elect – at its sole discretion – to make distributions from the receivership 

estate to any subset of the Direct BVI Fund Investors that the Receiver deems appropriate in the 

interests of equity and subject to the Court’s approval.  (Id. §8(d).)  The Receiver reserved such 

right anticipating that it will propose a distribution plan that will approve claims to certain Direct 

BVI Fund Investors that would not otherwise receive a distribution from the BVI Liquidators.  
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Such investors would otherwise be left with no avenue of recovery despite being victims of 

Battoo’s fraud similarly situated to other investors.  To be clear, under the terms of the 

Settlement Agreement, all Direct BVI Fund Investors’ right to receive any distribution from the 

Receiver is extinguished.  Whether the Receiver ultimately elects to include any subset of Direct 

BVI Fund Investors in any distribution of receivership assets will be addressed in a subsequent 

motion to approve a final distribution plan by the Receiver. 

Mutual Releases 

The Receiver and the BVI Liquidators mutually release the other (including the BVI 

Funds and receivership estate) of all claims of any kind since their respective appointments.  

Such releases also apply to, among others, the respective agents, accountants, and attorneys of 

the parties.  For clarity, nothing in the Settlement Agreement releases in any way Battoo or any 

former officer, director, or professional of the Defendants or the BVI Funds.       

Conditions to Effectiveness 

 Prior to any of the relief described above becoming effective, including the Receiver’s 

obligation to turnover any funds, the following conditions must be satisfied: 

• Both this Court and the BVI Court shall timely enter final orders approving the 
Settlement Agreement. 
 

• Alliance shall have signed a waiver and release of any custodial interest it has in 
the BVI Funds or the BVI Liquidators are otherwise satisfied that Alliance is not 
entitled to any distribution in the BVI Funds liquidation proceedings. 

 
• The BVI Liquidators shall have provided the Receiver with all necessary 

documents to effectuate the dismissal of the Guernsey Litigation with prejudice 
and with all parties bearing their own costs. 

 
If the foregoing conditions, among others, are not satisfied, the Settlement Agreement shall not 

be binding in any way. 
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III. GROUNDS FOR RELIEF 

 

In the Receiver’s business judgment approving the Settlement Agreement is in the 

receivership estate’s best interests as it secures an outcome in which the Receiver prevails on 

approximately 70% (by dollar amount) of the BVI Liquidators’ estimated Proprietary and 

Administrative claims while avoiding the risks, costs, and delays of continuing the litigation.  

Because this result is well within the reasonable range of litigated outcomes – indeed, is largely 

favorable for the receivership estate – the Court should approve the Settlement Agreement.  

District courts have “broad powers” and “wide discretion” to fashion appropriate relief in 

equity receiverships, including approving proposed settlements.  SEC v. Kaleta, 530 F. App'x 

360, 362 (5th Cir. 2013) (internal quotations omitted); Liberte Capital Grp., LLC v. Capwill, 462 

F.3d 543, 551 (6th Cir. 2006) (reviewing powers of district court overseeing equity receivership); 

Sterling v. Stewart, 158 F.3d 1199, 1202 (11th Cir. 1998) (“Determining the fairness of the 

settlement is left to the sound discretion of the trial court . . . .”); SEC v. Hardy, 803 F.2d 1034, 

1037 (9th Cir. 1986) (holding district court’s discretion over receivership as “extremely broad”).  

Consistent with that wide discretion, “no federal rules prescribe a particular standard for 

approving settlements in the context of an equity receivership[.]”  Godon v. Dadante, 336 F. 

App’x 540, 549 (6th Cir. 2009) (contrasting equity receivership with class actions settlements); 

see SEC v. Capital Cove Bancorp LLC, No. SACV 15-00980-JLS, 2015 U.S. Dist. LEXIS 

186590, at *3 (C.D. Cal. Nov. 19, 2015) (same).  Federal Rule of Civil Procedure 66 provides 

only “the practice in administering an estate by a receiver . . . must accord with the historical 

practice in federal courts or with a local rule.”  In this district, Local Rule 66.1 provides that the 

administration of receivership estates “shall be similar to that in bankruptcy cases” but also 
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recognizes as an exception to that general rule that courts have ultimate discretion to direct the 

manner in which the estate shall be administered.  LR 66.1.  

In exercising their discretion, courts may approve a proposed settlement that is in the best 

interests of the estate.  See SEC v. Kaleta, No. H-09-3674, 2013 U.S. Dist. LEXIS 77171, at *18-

20 (S.D. Tex. May 31, 2013)(finding that settlement was in the best interest of estate given risks 

and expenses associated with litigation); cf In re Doctors Hosp. of Hyde Park, Inc., 474 F.3d 

421, 426 (7th Cir. 2007) (“Bankruptcy courts may approve adversary litigation settlements that 

are in the best interests of the estate.”)  “The linchpin of the ‘best interests of the estate’ test is a 

comparison of the value of the settlement with the probable costs and benefits of litigating.” 

Doctors’ Hosp., 474 F.3d at 426 (citations omitted); see also SEC v. Nadel, No. 8:09-cv-87-T-

26TBM, 2012 U.S. Dist. LEXIS 195974, at *9 (M.D. Fla. Feb. 10, 2012) (finding receiver 

properly balanced “the costs and risks of proceeding to litigation with the considerable savings 

and the certain and substantial benefit to the Receivership estate that would result from the 

Settlement”).  In performing such cost-benefit analysis, courts consider a wide range of factors, 

including (1) probability of success, (2) complexity, (3) expense, (4) inconvenience, (5) delay, 

and (6) possibility that disapproving the settlement will cause wasting of assets.  See Doctors’ 

Hosp., 474 F.3d at 426 (citing In re Am. Reserve, 841 F.2d 159, 161 (7th Cir. 1987)); Capital 

Cove Bancorp, 2015 U.S. Dist. LEXIS 186590 at *4 (enumerating similar factors bankruptcy 

context as relevant to receivership matters); Godon v. Dadante, No. 05-CV-2726, 2008 U.S. 

Dist. LEXIS 32281, at 49 n.12 (N.D. Ohio, April 18, 2008) (enumerating similar factors in class 

action context).  As “litigation outcomes cannot be predicted with mathematical precision,” 

courts should reject a proposed settlement only in the extreme instance in which the settlement 

falls below the lowest end of possible litigation outcomes.  See Doctors Hosp., 474 F.3d at 426.  
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A. The Proposed Settlement Secures a Favorable Outcome While Eliminating 

the Risk PIWM Investors Receive Nothing.   

 

Through the proposed settlement, the Receiver secures a favorable result on more than 

70% (by dollar amount) of the BVI Liquidator’s $29.2 million combined Proprietary and 

Administrative claims – claims that if successful would be paid before any distributions to 

investors.  For their Proprietary Claims, the BVI Liquidators seek turnover of $26,294,389.60 

million in disputed assets.  The BVI Liquidators also assert an Administrative Claim for 

recoverable costs to be awarded in the Guernsey Litigation (estimated by the BVI Liquidators to 

be between $1.5 million to $3 million), plus claims for other unliquidated costs, including more 

than $1.2 million in bank fees and certain damages claims.  In total then, at face value, the BVI 

Liquidators sought a total of more than $29.2 million in Proprietary and Administrative Claims.  

Under the Settlement Agreement, the Receiver is to make a settlement payment of $9 million to 

the BVI Liquidators, corresponding to a little over 30% of such claims.2 

Moreover, had the BVI Liquidators prevailed on such claims, the Receiver would have 

been required to pay them before making any distributions to investors.  Because such claims 

alone exceed remaining net assets, the receivership estate would have been rendered insolvent.  

In that event, the PIWM Investors and many of the Direct BVI Fund Investors would receive 

zero recovery.3   The proposed settlement eliminates such risk entirely.  

                                                 
2 Although the Administrative Claims remain largely unliquidated, the Receiver anticipated that 
the eventual cost order to be entered by the Guernsey court was likely to be in the lower end of the 
BVI Liquidators’ estimated range.  Likewise, at this early stage, the Receiver was highly skeptical 
of the remaining claims for costs by the BVI Liquidators and did not heavily weigh such claims in 
settlement negotiations.  Still, even completely discounting the as-yet-unliquidated Administrative 
Claims, the proposed settlement still reflects an outcome in which the Receiver pays only one-
third of the BVI Liquidators $26.2 million Proprietary Claim while avoiding the costs and risks of 
further litigation. 
3 The BVI Liquidators did not face a similar risk.  Having secured the EFG accounts through the 
Guernsey Litigation, the BVI Funds’ liquidation estate would not have been rendered insolvent 
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Additionally, the BVI Liquidators have also agreed to withdraw their Master Claims.  

Unlike the Proprietary and Administrative Claims, which claimed priority status over investors, 

the Master Claims sought to assert a representative claim on behalf of all BVI Funds investors to 

share pro rata in any distribution by the Receiver.  Eliminating the Master Claims saves the 

Receiver the expense of challenging it and protects investor recoveries from further dilution. 

B. The Proposed Settlement Avoids the Substantial Professional Fees and Costs 

That Further Litigation Would Have Imposed on Investors. 

  

Under the proposed settlement, investors further benefit by entirely avoiding the 

substantial litigation costs that resolving the BVI Liquidators’ claims would have imposed on the 

receivership estate.  Both the Receiver and the BVI Liquidators serve as fiduciaries of their 

respective estates such that litigation expenses are paid from each estate’s assets, funds that 

would otherwise go to the underlying investors.  Investors would effectively bear the expense of 

both sides of any continuing litigation.  The Court appropriately emphasized exactly that concern 

in encouraging the parties to pursue settlement.  (See, e.g., Minute Order (4/3/2017) [Dkt. #559] 

(“The Court again encourages the Receiver and the Liquidators to make every effort to settle 

their disputes, which can only help the victims obtain maximum relief, rather than siphon funds 

and fees for further litigation on both sides.”).) 

Although forecasting future litigation costs is impossible with precision, the Receiver’s 

experience in the Guernsey litigation indicates that total litigation expenses may have climbed 

into the millions.  Absent settlement, the parties were preparing to file competing briefs setting 

out their current positions with respect to the disputed assets that would then lead to a 

                                                 
had the BVI Liquidators’ lost their Proprietary Claims.  Further, the BVI Liquidators may still 
have prevailed on some portion of their Administrative Claims, or ensured greater recovery to 
Direct BVI Fund Investors through their Master Claims.    
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determination as to the extent of additional discovery needed.  Based on comments to the Court 

and discussions among the parties’ counsel, the Receiver understood the BVI Liquidators would 

support their claims relying, at least in part, on evidence produced during the Guernsey 

Litigation, including both extensive documentary records and expert accounting testimony.  The 

Receiver also understood that the BVI Liquidators would likely seek several depositions, 

including a representative from the Receiver and possibly some investors.  It is also possible that 

the parties would have expanded their projected discovery after exchanging their opening briefs.   

While courts have routinely utilized summary proceedings in cases involving 

receiverships to minimize litigation expenses, the Receiver concluded that there was an 

increasing likelihood that additional discovery culminating in an evidentiary hearing was a real 

possibility given the fact intensive issues at stake.  While the Receiver was committed to 

minimizing the need for extensive discovery, the Receiver anticipated that expert accounting 

testimony regarding the extent and propriety of commingling of assets both between the PIWM 

Portfolios and the BVI Funds, and among the various BVI Funds, would likely become 

necessary.  The Receiver would also be forced to depose the BVI Liquidators’ witnesses, 

including any accounting or financial experts.  By avoiding those costs entirely, the proposed 

settlement provides a substantial benefit to investors. 

C. The Proposed Settlement Also Allows the Receiver to Pay Distributions to 

Investors Without Substantial Delay. 

 
The proposed settlement also avoids further and potentially extended delay in distributing 

assets to investors.  Even employing a relatively expedited schedule, litigating the BVI 

Liquidators’ claims would likely require something on the order of 6-9 months depending on the 

extent and nature of discovery ultimately needed and the scope of any necessary trial.  Further, 

even if the Receiver prevailed, the BVI Liquidators would have undoubtedly appealed an 
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unfavorable ruling to the Seventh Circuit thereby resulting in still more delay (and expense).  

From filing of the notice of appeal (9/26/2014) to issuance of the mandate by the Seventh Circuit 

(8/17/2015), the first interlocutory appeal in this case by the BVI Liquidators took nearly a year 

to resolve.  Thus, combining the time necessary to litigate the disputed claims plus a subsequent 

appeal, the Receiver would have been precluded from making a distribution to investors for 

between 1.5 to 2 years, and then only if the Receiver prevailed entirely at all stages.   

Many of Battoo’s victims are individuals were either nearing retirement or have already 

retired when they invested their savings with Battoo.  These victims are precluded from 

receiving any distribution of what remains of their savings while the balance of the receivership 

estate is contested.  Unfortunately, some of these victims may not live long enough to benefit 

from any marginal gains over the proposed settlement that might be achieved through litigation.  

The proposed settlement eliminates the delay and uncertainty of ongoing litigation while 

preserving most of the receivership estate to provide investors with a tangible benefit now.      

D. The Proposed Settlement Provides Investors a Recovery Only a Few 

Percentage Points Lower Than the Maximum Potential Recovery.  

 
Finally, the proposed settlement affords investors a recovery only a few percentage points 

less than a complete victory by the Receiver and substantially equal to a scenario in which the 

BVI Liquidators prevail on only a few of their claims.  Specifically, the Receiver estimates that 

allowed PIWM Investor claims will total approximately $107 million.  The Receiver has also 

received approximately $96 million in claims from Direct BVI Fund Investors.  The Receiver 

estimates that at least $33 million of such claims are from investors that are listed as BVI Fund 

shareholders/investors that will receive a substantial distribution from the BVI Liquidators, 

potentially leaving $63 million in claims by Direct BVI Fund Investors that may not receive 

anything from the BVI Liquidators.  Although the Receiver has not finalized any proposed 
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distribution plan, the Receiver tentatively anticipates proposing pro rata distributions to both the 

PIWM Investors and the “orphaned” Direct BVI Fund Investors bringing total claims to around 

$170 million.  The Receiver is presently holding approximately $22 million of net receivership 

assets.   

Assuming for the sake of comparison that the Receiver proceeded to fully litigated the 

BVI Liquidators’ claims and prevailed on all claims, the Receiver would still incur substantial 

litigation expenses.  If the Receiver conservatively incurred only $600,000 in additional litigation 

expenses, including an anticipated appeal, plus $100,000 of additional administrative costs, the 

receivership estate would be left with $21.3 million in remaining assets ($22 million less 

$700,000 in costs).4  Distributing those assets pro rata to the $170 million in total claims gives 

investors a maximum recovery of only around 12.5% and then only after a 1.5 to 2 year delay. 

Pursuing such an outcome would also impose the risk that the Receiver prevailed on only 

some (or none) of the issues.  Assuming the same $700,000 in additional litigation and 

administrative expenses, if the BVI Liquidators prevailed on only 25% (or $6.5 million) of their 

$26 million Proprietary Claims, plus an administrative claim of $2 million for Guernsey costs, 

the receivership estate would be left with $12.8 million in assets.  In that case, investors would 

then receive a 7.5% recovery paid in 1.5 to 2 years.  Under the proposed settlement, investors 

would receive virtually the same percentage recovery after the Receiver paid the $9 million 

settlement payment plus $100,000 of administrative costs.  Unlike in a litigated outcome, 

however, the Receiver would be free to make a distribution to investors in a matter of months 

(not years) and without the risk that litigation costs substantially exceed the conservative 

                                                 
4 Based on litigation costs incurred in Guernsey involving similar accounting-intensive issues, 
these estimates of litigation costs may be wildly too low.  The risk that actual professional fees 
exceed these estimates only counsels in favor of approving the settlement.   
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estimates above or the risk that an unfavorable ruling against the Receiver would leave investors 

with no recovery.  Given these projected recoveries, the possibility of a marginal increase in 

recoveries through further litigation does not warranted the corresponding increase in costs, 

delay, or risks of an unfavorable outcome depriving Battoo’s victims of any recovery.  

Accordingly, the Court should approve the proposed settlement as in the receivership estate’s 

best interests and well within the range of reasonable litigated outcomes.  

WHEREFORE, the Receiver respectfully requests the Court enter an order (a) 

approving the Final Settlement Agreement, attached as Exhibit A, (b) authorize the Receiver to 

fully perform its obligations under such agreement without further order of the Court, and (c) 

grant the Receiver such additional relief as the Court may deem just and appropriate.   

 

Dated:  August 14, 2017 Respectfully submitted, 

ROBB EVANS & ASSOCIATES LLC, as 

RECEIVER 

       
By:  /s/  Blair R. Zanzig    

(one of its attorneys) 
 
Blair R. Zanzig (ARDC # 6273293) 
John F. Hiltz (ARDC # 6289744) 
Alex J. Whitt (ARDC # 6315835) 
HILTZ & ZANZIG LLC 

53 West Jackson Blvd., Suite 205 
Chicago, Illinois 60604 
Telephone: 312.566.9008 
Facsimile: 312.566.9015 
bzanzig@hzlawgroup.com  
 
Counsel for Robb Evans & Associates LLC, in its 
capacity as Receiver 

  

Case: 1:12-cv-07127 Document #: 583 Filed: 08/14/17 Page 15 of 34 PageID #:17716

mailto:bzanzig@hzlawgroup.com


EXHIBIT A 
(Settlement Agreement) 
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