
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
UNITED STATES COMMODITY  ) 
FUTURES TRADING COMMISSION,  ) 
       ) 
  Plaintiff,    ) No. 12 C 07127 
       ) 
 v.      ) 
       ) Judge Edmond E. Chang 
NIKOLAI SIMON BATTOO et al.,   ) 
       ) 
  Defendants.    )   
 

ORDER 
 

The Court once again addresses whether the Receiver in this case may seize 

certain assets under the authority of the Preliminary Injunction Order. See R. 22, 

Prelim. Inj. Order.1 This time, the Receiver seeks funds held by Quantsoft Equity 

Fund L.P. R. 347, Quantsoft Turnover Mot. Quantsoft holds $1,390,871 from two 

investments made by BC Capital. Id. ¶ 2. BC Capital invested in Quantsoft via 

Account No. 797XXX held in the name of Phi R(Squared) Master Series Investment 

Ltd. (call it Phi R Master for short) at EFG Private Bank Limited (EFG Bank). Id. 

Phi R Master is one of the BVI Funds that Battoo controlled.2 R. 346, September 4, 

2014 Order at 7.  

                                            
1Citations to the record filings are “R.” followed by the docket number and, when 

necessary, a page or paragraph number.  
2As a reminder, the Defendants’ investment scheme operated as follows: (1) the 

Defendants invested investors’ money with a broker/dealer called Alliance Investment 
Management, Ltd.; (2) Alliance, in turn, invested that money in BVI Funds like Phi R 
Master; and (3) the BVI Funds, in turn, invested in assets, such as the Quantsoft securities. 
See R. 255, BVI Liquidators’ Mot. to Modify, Exh. A, BVI Compl. at 9-53. The BVI Funds 
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This Court has already upheld the seizure of assets held in the BVI Funds. R. 

207, September 18, 2013 Order; September 4, 2014 Order. On September 4, 2014, 

the Court denied a motion filed by the Joint Liquidators of the BVI Funds’ (call 

them the BVI Liquidators for convenience’s sake) to modify the preliminary 

injunction, which sought an order requiring certain “Disputed Assets”3 seized by the 

Receiver to be turned over to the BVI Liquidators. September 4, 2014 Order; R. 255, 

BVI Liquidators’ Mot. to Modify. The Receiver had seized the Disputed Assets from 

accounts in the names of various BVI Funds, including Phi R Master. September 4, 

2014 Order at 2. The Court denied the BVI Liquidators’ motion after finding that 

Battoo had controlled the BVI Funds, which included “having the ability to move 

assets between and within Funds in furtherance of his fraudulent scheme.” Id. at 7 

(“[R]egardless of who owned the Funds, the fact remains that Battoo could—and 

did—control them, including having the ability to move assets between and within 

Funds in furtherance of his fraudulent scheme.”); id. at 5 (“It is undisputed that 

Battoo acted as an ‘investment advisor’ or ‘senior investment advisor’ to each of the 

BVI Funds, giving him discretionary authority to invest each Fund’s assets. In fact, 

the record shows that Battoo was the only one who could make investment decisions 

on behalf of each fund.” (internal citations omitted)). Significantly, the Court also 

held that all of Disputed Assets were properly subject to the asset freeze. Id. at 8-

13. After observing that Battoo engaged in extensive “intrafund and interfund 

                                                                                                                                             
refers collectively to Anchor Hedge Fund Limited, Galaxy Fund, Inc., FuturesOne 
Diversified Fund Limited, FuturesOne Innovative Fund SPC Ltd., and Phi R Master. 

3The “Disputed Assets” referred to the Whitebox Assets, the Quantitative Assets, the 
Newedge Assets, and the Reed Smith Assets. September 4, 2014 Order at 2. 
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commingling”—asset transfers between and within the BVI Funds—the Court 

concluded that it was impossible at that stage “to segregate legitimate funds from 

illegitimate funds.” Id. at 9, 11. The Court cautioned, however, that the order 

“concern[ed] only a freeze over the Disputed Assets,” and that “when the time c[ame] 

to distribute the Disputed Assets, all claimants w[ould] be entitled to their pro rata 

shares.” Id. at 9, 13.   

The crux of the Receiver’s instant motion is that the Quantsoft assets held by 

Phi R Master are no different than the assets at issue in the September 4, 2014 

Order. The Receiver’s argument is fairly straightforward: Battoo controlled the BVI 

Funds, including Phi R Master, and engaged in intrafund and interfund 

commingling, so assets held by those funds—here, the Quantsoft assets held by Phi 

R Master—are properly subject to the asset freeze. Quantsoft Turnover Mot. at 3; R. 

360, Reply Br. at 1-2, 4-6.  

The BVI Liquidators oppose the Receiver’s motion to turn over the Quantsoft 

assets. R. 349, BVI Liquidators’ Resp. Br.; R. 363, BVI Liquidators’ Surreply Br. 

They assert that the Quantsoft securities are not “Receivership Assets,” which is 

defined by the Preliminary Injunction Order as “funds, properties, premises, 

accounts, businesses, partnerships, sole proprietorships and any other kinds of 

assets directly or indirectly owned, beneficially or otherwise, managed or controlled 

by the Defendants, whether held in their own names or in the names of others.” 

Prelim. Inj. Order ¶ 41. To support this contention, the BVI Liquidators rely on a 

July 4, 2014 summary judgment order issued by the Royal Court of Guernsey 
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(Guernsey Order) holding that Phi R Master held title to the Quantsoft assets.4 See 

R. 329-1, Exh. A (Guernsey Order). EFG Bank, which held Phi R Master’s assets, 

including the Quantsoft securities, had filed an interpleader action in the Royal 

Court of Guernsey in March 2013. Id.; Reply Br. ¶ 5. The bank sought to have the 

Royal Court of Guernsey determine the rightful ownership of Phi R Master’s assets. 

Reply Br. ¶ 5. Relying on res judicata and international comity principles, the BVI 

Liquidators now contend that this Court should defer to the Guernsey Order and 

deny the Receiver’s motion accordingly. BVI Liquidators’ Resp. Br. at 3; BVI 

Liquidators’ Surreply Br. at 5.  

This issue is thus whether the Guernsey Order precludes this Court from 

finding that the Quantsoft assets are “Receivership Assets” properly subject to the 

asset freeze. After reviewing the Guernsey Order, the Court concludes that there is 

no preclusive effect. This is because the only issue decided by the Guernsey Order 

was which party—Phi R Master or the Receiver—had a proprietary claim to the 

Quantsoft assets. In fact, the entirety of the Royal Court of Guernsey’s analysis 

focuses on tracing the Quantsoft assets to determine “what [proprietary] claim to 

any of the Assets could be made by Mr. Battoo, [BC Capital SA], [and other BC 

Capital entities].” Guernsey Order ¶ 66. In deciding that neither Battoo nor his 

entities held title to the assets, the Royal Court of Guernsey distinguished “between 

the actual funds of the investors, because none of the investors assert any 

                                            
4To be more specific, the Royal Court of Guernsey found that Phi R Master (and 

thus, the BVI Liquidators) had title to Account No. 797XXX at EFG Bank, and as a result, 
the right to redeem the Quantsoft securities. See R. 364, Sept. 22, 2014 Hr’g Tr. 11:14-13:5. 
Quantsoft still holds the funds underlying the securities. Id. 
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proprietary claim in the context of these interpleader proceedings, and those of the 

persons into whose hands those funds passed.” Id. ¶ 71. In other words, Battoo and 

his entities’ handling, managing, and commingling of investor funds was not enough 

to find that the Receiver had any ownership claim to assets procured with those 

funds. Id. ¶ 84 (“I am not persuaded that the argument about initial comingling in 

the other accounts provides [the Receiver and the Joint Liquidators for BC Capital 

entities] with any real prospect of succeeding in their claims that one or more of 

them can assert ownership to [the Quantsoft assets].”). The Royal Court of 

Guernsey concluded that Phi R Master held title to the Quantsoft assets after 

observing that “the [Receiver] [could not] assert any ownership claim on behalf of 

Mr. Battoo or any of the other CFTC Defendants.” Id. ¶ 88.  

Contrary to the BVI Liquidators’ contentions, neither international comity 

nor res judicata5 compels this Court to deny the Receiver’s motion based on the 

Guernsey Order. A standard definition of “comity” is “the respect that sovereign 

nations (or quasi-sovereigns such as the states of the United States) owe each 

other.” Philips Medical Sys. Int'l B.V. v. Bruetman, 8 F.3d 600, 604 (7th Cir. 1993); 

see also Younger v. Harris, 401 U.S. 37, 44 (1971). “[T]he threshold question in a 

comity analysis is whether there is in fact a true conflict between domestic and 

                                            
5Because the doctrine of international comity embodies res judicata principles, the 

Court analyzes the two concepts together. See Smentek v. Dart, 683 F.3d 373, 376 (7th Cir. 
2012) (“True, the effect of the doctrine of comity, when it is successfully invoked, is 
preclusive. But unlike res judicata, it is a doctrine that does not require but merely permits 
preclusion … .”); United States v. Kashamu, 656 F.3d 679, 683 (7th Cir. 2011) (“[A] U.S. 
court should generally give preclusive effect to the foreign court's finding as a matter of 
comity.”); Paramedics Electromedicina Comercial, Ltda. v. GE Medical Sys. Info. Techs., 
Inc., 369 F.3d 645, 654 (2d Cir. 2004) (“United States courts may choose to give res judicata 
effect to foreign judgments on the basis of comity.”) (internal quotations omitted)).  
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foreign law.” Societe Nationale Industrielle Aerospatiale v. United States Dist. Ct. 

for the S. Dist. of Iowa, 482 U.S. 522, 555 (1987). In United States v. Kashamu, the 

Seventh Circuit analyzed whether there was a “true conflict” between an English 

court’s decision not to extradite the defendant and a district court’s denial of the 

defendant’s motion to dismiss an indictment for conspiracy to import and distribute 

heroin. 656 F.3d 679 (7th Cir. 2011). The English court decided not to extradite the 

defendant based on insufficient evidence that the defendant led a conspiracy to 

import and distribute heroin. Id. at 686. The Seventh Circuit found that the English 

court’s decision did not have completely preclusive effect: although the English 

court’s findings could “bolster [the defendant’s] defense,” they “would not require an 

acquittal, and thus would not require the dismissal of the indictment.” Id. at 687.  

As in Kashamu, there is no “true conflict” here such that the Guernsey Order 

is entitled to preclusive effect that would bar the turnover to the Receiver. The 

Guernsey court’s holding that Phi R Master held title to the assets in its account 

does not conflict with this Court’s holding that Battoo and his entities controlled the 

funds used to acquire those assets. See September 4, 2014 Order at 7 (“[R]egardless 

of who owned the Funds, the fact remains that Battoo could—and did—control 

them, including having the ability to move assets between and within Funds in 

furtherance of his fraudulent scheme.”). And while the question of whether Battoo 

controlled the BVI Funds is dispositive for purposes of deciding the Receiver’s 

motion, it was not necessary to the Guernsey court’s decision as to which party held 

title to the Quantsoft assets. Compelling Quantsoft to turnover assets held in the 
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name of Phi R Master—a BVI Fund that Battoo controlled and used to commingle 

investors’ funds—therefore, neither implicates the doctrine of international comity 

nor any preclusion doctrine. 

The BVI Liquidators assert that “the Guernsey Court considered and applied 

various matters of U.S. law in making its determination, including matters related 

to the impact of commingling and control by … Battoo.” BVI Liquidators’ Surreply 

Br. at 3. They further argue that “the Guernsey Court considered the Receiver’s 

specific argument that this Court’s preliminary injunction covered EFG Account No. 

797XXX and specifically rejected the Receiver’s position … .” Id. at 4. But the 

problem with this argument is that “[o]nly findings that are necessary to a court’s 

decision … are entitled to preclusive effect.” Kashamu, 656 F.3d at 688 (emphasis 

added) (citing Bobby v. Bies, 556 U.S. 825, 833 (2009)). And the only findings 

necessary to the Royal Court of Guernsey’s decision pertained to which party—Phi 

R Master or the Receiver—held title to the Phi R Master account. Its findings as to 

whether Battoo controlled or commingled the funds and the scope of this Court’s 

preliminary injunction order were not necessary to the court’s decision. 

In any event, the Guernsey Order contains several findings that Battoo and 

his entities both controlled and commingled investors’ funds. See, e.g., Guernsey 

Order ¶ 11 (stating that Battoo’s entities “were central to the exercise of pooling the 

monies solicited from investors … before some of the monies were transferred 

around the [entities] controlled by Nikolai Battoo and his associates and which have 

ended up in the accounts held at [EFG] Bank”); id. ¶ 71 (referring to Battoo and his 
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entities as “persons into whose hands [investors’] funds passed”); id. ¶ 84 (“I am not 

persuaded that the argument about initial comingling in the other accounts 

provides [the Receiver and the Joint Liquidators for BC Capital entities] with any 

real prospect of succeeding in their claims that one or more of them can assert 

ownership to [the Quantsoft assets].”). These findings further undermine the BVI 

Liquidators’ argument that the Guernsey Order prevents the Receiver from seizing 

the funds.  

There’s more: the evidence that the Royal Court of Guernsey relied on to 

reach its decision has not been offered in the record of this case. To be sure, the 

Guernsey Order summarizes, and makes reference to, evidence that the parties 

submitted in the interpleader proceeding. See, e.g., Guernsey Order ¶¶ 5-11. But the 

record in this federal case does not contain that evidence, and as a result, the Court 

is left without a clear record of the facts underlying the Royal Court of Guernsey’s 

decision. Cf. United States v. Boyajian, 2014 WL 6750230, at *5 (C.D. Cal. Nov. 26, 

2014) (observing that “[o]n the existing record, it is not clear whether the 

Cambodian Supreme Court considered and rejected the same arguments and 

evidence that led this Court to determine that the search complied with Cambodian 

law”). The Court has already found—based on evidence submitted in this 

litigation—that Battoo controlled the BVI Funds and engaged in intrafund and 

interfund commingling. September 4, 2014 Order at 3-13. There is no basis for the 

Court to abandon this finding now in deference to a foreign order analyzing various 

proprietary claims to the Quantsoft assets. 
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The Court hastens to add, however, that this order only grants the turnover 

of the funds that Quantsoft currently holds, not the distribution of those funds. As 

with all other assets currently subject to the asset freeze, there will be further 

litigation over the ultimate distribution of the Quantsoft funds. And if the BVI 

Liquidators wish to argue that the Court should give preclusive effect to the 

Guernsey Order at the distribution phase when determining each claimants’ pro 

rata share, they may try to fashion an argument to do so. But for now, the Receiver 

has presented sufficient evidence to require Quantsoft to turnover to the Receiver 

the funds from the two BC Capital investments in the amount of $1,390,871.6 See 

September 4, 2014 Order. 

 

        ENTERED:  
 
 
         s/Edmond E. Chang  
        Honorable Edmond E. Chang 
        United States District Judge 
 
DATE: June 27, 2016 

                                            
6As the Receiver requests, Quantsoft may withhold an agreed-upon sum to cover 

administrative expenses. See Quantsoft Turnover Mot. ¶3. 
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