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Phoenix, Arizona 85016-9016
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Robb Evans and Robb Evans & Associates LLC appointed as Temporary Receiver

(“Temporary Receiver”) pursuant to the Court’s Order (Doc. No. 25) (the “Temporary

Restraining Order”) entered August 21, 2015 hereby provides notice of the filing of the

Report of Temporary Receiver’s Activities from August 24, 2015 Through September 4,

2015 (“Report”). A true and correct copy of the Temporary Receiver’s Report is attached

hereto as Exhibit A.

Dated: September 4, 2015 DENTONS US LLP

By: s/ Joshua S. Akbar
Joshua S. Akbar (AZ Bar No. 025339)
2398 E. Camelback Road, Suite 850
Phoenix, AZ 85016
Tel.: (602) 508-3900
Fax: (602) 508-3914
Email: joshua.akbar@dentons.com

Gary Owen Caris (pro hac vice pending)
Lesley Anne Hawes (pro hac vice pending)
300 South Grand Avenue, 14th Floor
Los Angeles, California 90071
Tel.: (213) 688-1000
Fax: (213) 243-6330
Email: gary.caris@dentons.com

lesley.hawes@dentons.com

Attorneys for Temporary Receiver
Robb Evans and Robb Evans & Associates

Case 2:15-cv-01578-JJT   Document 50   Filed 09/04/15   Page 2 of 3



Page 1 of 21 
 

ROBB EVANS & ROBB EVANS & ASSOCIATES LLC 
Temporary Receiver of 

Vemma Nutrition Company and  
Vemma International Holdings, Inc. et al. 

 
REPORT OF TEMPORARY RECEIVER’S ACTIVITIES 

AUGUST 24, 2015 THROUGH SEPTEMBER 4, 2015 
 
 
This report covers the activities of the Temporary Receiver1 since the inception of the 
temporary receivership.  This is the first report to the Court on the progress of the 
temporary receivership.  It does not constitute an audit of financial condition and is intended 
only to provide information for use by the Court in assessing the progress of the temporary 
receivership. 
 
Overview 
 
On August 24, 2015 the Temporary Receiver took control of the businesses and pursuant to 
this Court’s Temporary Restraining Order suspended all product sales and commission 
payments until the Temporary Receiver could determine if the businesses could be operated 
profitably and lawfully.   
 
The Temporary Receiver spent a significant amount of time discussing restarting certain 
aspects of sales operations with company management.  The aspects of the business under 
discussion to restart were sales to consumers not identified as Affiliates2 in the companies’ 
database and foreign operations.  In order to assess the potential of restarting part of the 
business in compliance with the Temporary Restraining Order, the Temporary Receiver 
requested that management produce information on 2015 sales to Affiliates and non-
Affiliate consumers located in the United States and Canada.  The Temporary Receiver 
reviewed the preliminary information produced by the management and learned the sales to 
non-Affiliate customers were about 22% of the 2015 sales. 
 
In addition, the Temporary Receiver obtained a consolidated income statement from the 
companies’ accounting department.  The income statement for the period from January 1, 
2015 through June 30, 2015 shows a loss of approximately $1.4 million3.  The Temporary 
Receiver also located Consolidated Financial Reports reviewed by McGladrey LLP 
(McGladrey), an independent accounting firm.  The 2014 Financial Report shows a loss 
before depreciation of approximately $2.2 million.   
 

                                              
1  Reference to the Temporary Receiver in this report means the Temporary Receiver, the Temporary Receiver’s 
deputies, its staff, and its counsel. 
2 Affiliates have the meaning described in the Plaintiff’s Complaint. 
3 This amount is before depreciation/amortization expense. 
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More detail as to the financial information is discussed later in this report. 
 
On August 25, 2015 the Temporary Receiver met with company management and informed 
them that, given the operating losses of the receivership defendants, and in light of the 
restrictions in the Temporary Restraining Order against paying compensation related to the 
purchase or sale of goods or services unless the majority of the compensation is derived 
from sales to or purchases by non-Affiliates, restarting any form of business operations 
could no longer be considered. 
 
The Temporary Receiver subsequently discovered that the consolidated financial statements 
report discussed above did not include the financial statements of the Europe operations.  
Including the net income and losses of the Europe operations, the Vemma worldwide 
operations in fact incurred net losses of $1.3 million in 2014 and $4.1 million for the six 
months ended June 30, 2015. 
 
Summary of Conclusions 
 
The Temporary Receiver’s report provides information in text, schedules, and attachments 
which the Temporary Receiver analyzed, considered and used to arrive at the conclusions in 
this initial report.  These conclusions are based on information, records, and data of the 
Corporate Defendants that are currently available. 
 
The Temporary Receiver concludes that certain business activities prohibited by the Court’s 
Temporary Restraining Order are taking place.  Such activities include: 
 

• Paying compensation related to the purchase or sale of goods when the majority of 
such compensation is derived from sales to or purchases by persons who are 
Affiliates; 

• Misrepresenting or assisting others in misrepresenting that consumers who participate 
in a marketing program will receive or are likely to receive substantial income; 

• Furnishing materials to be used in recruiting new members and marketing programs 
that contain false or misleading representations. 

 
The Temporary Receiver also concludes: 
 

• Presently, the Temporary Receiver cannot operate the Corporate Defendants lawfully 
and profitably; 

• Some of the assets of the receivership estate are subject to a perfected security 
interest in favor of third party institutional creditors. 
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Initial Review of Records, Documents, Print and Electronic Materials 
 
The Temporary Receiver reviewed, considered, and evaluated records, documents, print and 
electronic materials, and websites to determine if practices and activities alleged in the 
complaint, and forbidden by the Temporary Restraining Order, were taking place.  
Additionally, the Temporary Receiver extensively reviewed and analyzed accounting and 
financial records and materials.   
 
In an effort to determine if the existing business operation could continue lawfully, the 
Temporary Receiver evaluated the information and details it gathered to determine whether 
the company operated primarily to encourage Affiliates to recruit other Affiliates, or 
primarily to sell retail products and services.  The Temporary Receiver’s additional goal was 
to determine whether the company directly or indirectly represented that consumers who 
become Vemma Affiliates were likely to earn substantial income, which is contrary to the 
companies’ published 2013 and 2014 results in its disclosure statements.   
 
As part of its review and evaluation process, the Temporary Receiver reviewed documents 
and information posted on the company’s websites as well as videos and paper materials 
distributed by the company, and videos and information posted publicly, such as on You 
Tube.  The information included the income disclosure statement posted on the company’s 
website, distributed to potential Affiliates and customers, and included in the Vemma flip-
chart presentation material given to Affiliates and used by Affiliates for recruitment 
purposes. 
 
The Temporary Receiver reviewed document files that included internal communications 
concerning calculations for the 2013 and 2014 disclosure statements and schedules 
calculating the ratio of Affiliates and customers that company officers and managers 
evaluated and accepted.  The Temporary Receiver also directed company IT personnel to 
locate and provide to the Temporary Receiver 2014 product ordering information from the 
companies’ databases. 
 
Recruiting Practices 
 
The Vemma flip-chart presentation that Affiliates used to explain the program to potential 
new Affiliates provides suggested dialogue which includes “You’re gonna love how simple it 
is to build your Vemma business and get profitable quickly.”  The presentation material goes 
on to say that within 60 days the new Affiliate “has paid for your Affiliate Starter Pack 
($599) and you’re making money.” 
 
However, the primary theme and message of the presentation materials, and other 
brochures, materials and video presentations, is to “look for entrepreneurs that want to 
become Affiliates...”  The materials discuss the “power of duplication” that creates Residual 
Income from recruiting additional Affiliates, who in turn recruit additional Affiliates, who in 
turn also recruit additional Affiliates. 
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The financial success of the first 60 days described in the presentation materials is founded 
and structured on the new Affiliate locating and recruiting four new individuals as sub-
Affiliates in the program.  The financial success of the first 60 days is predicated on two of 
those new sub-Affiliates locating and recruiting 12 more sub-Affiliates that are folded into 
the initial Affiliate’s newly-created down-line organization.  Details of “60 Days To Gold” 
are displayed under Exhibit 1.  The legal affairs and field compliance section below provides 
additional details about recruiting practices.  
 
Income and Earnings Disclosure and Practices 
 
The company produces, distributes, and makes available in presentation materials and on 
websites a yearly disclosure statement showing in bar chart format the annual average 
earnings of Vemma Affiliates. 
 
In the 2013 disclosure statement under Exhibit 2, it states that there were 105,251 active 
Affiliates in the United States. 
 

• The disclosure statement indicates that 421 of these Affiliates, or .40% of the total, 
earned more than $100,000 in the year. 
 

• The disclosure statement indicates that 98,115 Affiliates, or 93.22% of the total, 
earned less than $6,200 in the year. 
 

For the 2013 disclosure statement, company officials elected to reclassify 149,431 Affiliates 
as customers because they had not enrolled another Affiliate or purchased an Affiliate starter 
pack during the year (Exhibit 3).  Consequently, the actual number of Affiliates earning less 
than $6,200 during the year was about 247,500, or approximately 250% greater than the 
number reported in the disclosure statement.   
 
The 2013 disclosure statement also reported the “Customers vs. Affiliate Profile” was 70% 
customers and 30% Affiliates.  Without the reclassification described above, the profile 
would have been 28% customers and 72% Affiliates.   
 
The 2014 disclosure statement under Exhibit 4 did not provide the number of Affiliates and 
customers in the United States.   
 

• The disclosure statement indicates that about .39% of the total Affiliates earned more 
than $100,000 in the year. 
 

• The disclosure statement also indicates that 93.52% of the total Affiliates earned less 
than $6,000 in the year. 
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Information obtained from the companies’ database indicates that 78% of the product sales 
was to Affiliates and 22% of the product sales was to individuals classified as customers in 
2015. 
 
Below the bar graph statistics in the disclosure statement, a footnote states “Like any other 
independent business, the achievement or failure of an Affiliate depends upon his or her skill 
set, commitment and desire to succeed.”  A footnote also states “At Vemma, the 
opportunity to earn more is always available to each and every Affiliate.” 
 
The Temporary Receiver observed, and discusses in substantial detail below, that materials 
and videos present an atmosphere and suggestion that substantial personal financial earnings 
and success are achievable.  Videos, website materials, and brochures show expensive autos 
and expensive hotels, intending to create an impression that an improved and perhaps 
luxurious lifestyle is available as a Vemma Affiliate. 
 
Financial Information 
 
The Temporary Receiver interviewed the Chief Financial Officer and the Accounting 
Manager.  The Corporate Defendants use an accounting system named VAM, provided by 
AccountMate Software Corporation.  Most of the wholly owned subsidiaries’ books and 
records are maintained in the VAM accounting system, stored as Vemma, Vemma Canada, 
Vemma Australia, Vemma South Africa, and Vemma New Zealand, which are maintained by 
the same accounting personnel located at the Vemma premises in Tempe.  Sales and 
commissions are recorded on the books by the accounting personnel based on the monthly 
data received from the information technology department at the end of each month.   
 
Certain offshore operations’ books and records are maintained by the offshore personnel, 
which are submitted to the accounting personnel in Tempe each month.  Once received, the 
accounting personnel prepare the consolidated financial statements of the Corporate 
Defendants on a monthly basis.  All the monthly financial information, including offshore 
operations, are saved and stored on the server at the Corporate Defendants’ premises.   
 
While an investigation of the financial activities is still ongoing, the Temporary Receiver has 
gained the access to the VAM accounting system and server to review and perform a 
preliminary analysis of the financial information for each operation as discussed below.      
 
Company Overview 
 
In 1994, New Vision Informational, Inc. (d/b/a New Vision USA) was incorporated.  In 
2002, New Vision International Holdings Inc., a holding company of New Vision USA, was 
incorporated to hold the stock of New Vision USA.  In 2004, a new operating company, 
Vemma Nutrition Company, a Corporate Defendant, was formed for the purpose of 
distributing a new line of liquid nutritional supplement products.  
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During 2011, New Vision USA was dissolved with all assets and operations transferred to 
Vemma Nutrition Company and New Vision International Holdings Inc. was renamed 
Vemma International Holdings Inc., another Corporate Defendant.  
 
Vemma International Holdings Inc. and its subsidiaries and affiliates operate a global direct 
marketing network in the United States, Canada, Mexico, Asia, Australia, South Africa, 
Europe, Columbia, and New Zealand.  
 
Vemma International Holdings Inc. (Vemma Holdings) is the parent and holding company 
for the following wholly owned subsidiaries in different countries:  
 
Vemma Nutrition Company  
Vemma Nutrition Canada, ULC 
Vemma Mexico Sociedad de Responsabilidad Limitada de Capital Variable  
Vemma Mexico Distribucion, Sociedad de Responsabilidad Limitada de Capital Variable  
New Vision International IC-DISC, Inc.  
Vemma Australia Pty Limited 
Vemma South Africa Pty Limited  
Vemma Nutrition S.A.S. 
 
In addition, in March 2011, Vemma Nutrition Company (Vemma Company) entered into a 
joint venture agreement with a licensee, Vemma Europe Limited (Vemma Europe), a private 
limited liability company incorporated in Ireland, with the purpose of selling the company’s 
products in existing and new geographical markets located in Europe.  Vemma Company 
owns 50% of Vemma Europe and Simon Grabowski owns the other 50%.The joint venture 
agreement provides that Vemma Company and Vemma Europe each hold a 50% ownership 
interest in the joint venture.  Pursuant to the agreement, at the end of each year, Vemma 
Europe “shall close its books and determine the net profitability for the company (the Net 
Profit) based on its gross annual sales (Sales).”  Grabowski, the other 50% owner of Vemma 
Europe, “shall receive the Net Profit on annual sales up to $16 million Euro in the Existing 
Market.  Net Profits on annual Sales over 16,000,000 million Euro in the Existing Markets 
and on annual Sales in any new markets … shall be split 50% to Simon and 50% to Vemma 
USA.” 
 
In January 2012, Vemma Company entered into two joint venture agreements, with Vemma 
Asia4 in Taiwan and Hong Kong.  Pursuant to the agreements, Vemma Company owns 51% 
of the Taiwan and Hong Kong joint ventures, and Vemma Asia owns 49% of the Taiwan 
and Hong Kong joint ventures.     
  
                                              
4 Vemmatrition Sdn Bhd, a Malaysian company; MyVemma Enterprises, a Malaysian company; Vemma Network Sdn 
Bhd, a Malaysian company; New Vision Singapore Pte Ltd., a Singapore company; Vemma Singapore Pte Ltd, a 
Singapore company; PT Vemma Indonesia, an Indonesian company; Vemma Nutraceuticals Philippines, Inc., a 
Philippine company; and Kenneth Kon are collectively referred as Vemma Asia. 
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The Temporary Receiver obtained organizational charts (Exhibit 5) from the accounting 
department personnel.  Vemma Holdings and its subsidiaries and affiliates are collectively 
referred to as Corporate Defendants herein. 
 
Review and Analysis of Financial Statements 
  
The operations in the United States, Canada, Australia, South Africa, and New Zealand are 
recorded by the US accounting personnel in the VAM accounting system.  The books for 
the operations in Mexico, Colombia, Europe, Hong Kong, and Taiwan are maintained by 
the local personnel in each offshore location and submitted to Vemma accounting personnel 
in the United States on a monthly basis for consolidation.   
 
According to the Accounting Manager, the most complete current consolidated financial 
statements were prepared for the six months ended June 30, 2015 (Exhibit 6), which include 
US and offshore operations, with the exception of the financials from Vemma Europe.   
This financial information is summarized below. 
 

Six months 
ended 6/30/2015

Sales, net 42,697,204$        
Cost of Goods Sold 17,247,093          
Gross Profit 25,450,111$        

General and Administrative Expenses
Commissions 12,755,113          
Salaries and Wages 6,238,321            
General and Administrative 7,754,385            

Total General and Administrative Expenses 26,747,819$        
Loss from Operations (1,297,708)$         
Other Expense (564,602)              

Net Loss (1,862,310)$         

9,956$                 

(1,872,266)$         

516,232$             

(1,356,034)$         

Less: Net income attributable to 
non-controlling interest in affiliates

Net Loss Attributable to Vemma Holdings, Subsidiaries and 
Affiliates

Add: Depreciation/Amortization

Net Loss before Depreciation/Amortization
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As shown above, the Corporate Defendants had net losses before depreciation and 
amortization of approximately $1.4 million for first six months of 2015.   
 
The most significant expenses were commissions, salaries and wages, which totaled $19 
million for first six months of 2015, representing approximately 45% of the net sales or 75% 
of the gross profits during the same period.  
 
In addition, the Temporary Receiver obtained and analyzed the annual consolidated financial 
reports of the Corporate Defendants reviewed by McGladrey for the years from 2011 to 
2014.    
 
Under Exhibit 7 are the annual consolidated financial statements from 2011 to 2014 
obtained from the consolidated financial reports, which are also summarized below. 

2014 2013 2012 2011
Sales, net 139,153,066$   178,906,261$   89,536,923$   62,543,622$   
Cost of Goods Sold 56,646,645       65,026,188       32,933,645     22,440,645     
Gross Profit 82,506,421$     113,880,073$   56,603,278$   40,102,977$   

General & Administrative Expenses
Commissions 44,015,126       63,125,368       29,442,212     21,575,206     
Salaries and Wages 16,688,869       16,616,032       10,690,551     9,028,976       
General and Administrative 25,022,200       25,093,857       15,473,033     11,085,691     

Total General & Administrative Expenses 85,726,195$     104,835,257$   55,605,796$   41,689,873$   
Income (Loss) from Operations (3,219,774)$      9,044,816$       997,482$       (1,586,896)$    

Other Income (Expense)
Other Income, net 267,921$          119,859$          1,296,522$     294,698$       
Foreign Currency Loss (175,161)          1,925               782                -                
Interest Expenses (76,107)            (20,333)            (35,786)          (8,995)            
Gain on Investment, net (71,662)            844,414            495,787         278,443         

Total Other Income (Expense) (55,009)$          945,865$          1,757,305$     564,146$       

Net Income (Loss) (3,274,783)$      9,990,681$       2,754,787$     (1,022,750)$    

288,377$          248,650$       -$              

9,702,304$       2,506,137$     (1,022,750)$    

1,070,843$       526,214$          260,199$       274,296$       

(2,203,940)$      10,228,518$     2,766,336$     (748,454)$      

Less: Net Income Attributable to 
Non-Controlling Interest in Affiliates

Net Loss Attributable to Vemma Holdings,  
Subsidiaries and Affiliates

Add: Depreciation/Amortization

Net Income (Loss) before 
Depreciation/Amortization

Note:  The summary above is based on the annual consolidated financial reports prepared by the companies' 
management, and reviewed by McGladrey.  As disclosed in McGladrey's review report, the companies' 
management declined to include and consolidate the financial statements of the joint ventures in Taiwan and Hong 
Kong into the 2014 consolidated financial report, which was inconsistent with the financial reports in prior years.
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As shown below, total commissions, salaries and wages paid were approximately $60.7 
million in 2014, $79.7 million in 2013, $40.1 million in 2012, and $30.6 million in 2011, 
representing more than 43% of the net sales and 70% of the gross profits for each of those 
periods.    
 

2014 2013 2012 2011
Commissions 44,015,126$    63,125,368$    29,442,212$  21,575,206$  
Salaries and Wages 16,688,869      16,616,032      10,690,551    9,028,976      

60,703,995$    79,741,400$    40,132,763$  30,604,182$  

Sales, net 139,153,066$  178,906,261$  89,536,923$  62,543,622$  
% of Net Sales 43.62% 44.57% 44.82% 48.93%

Gross Profit 82,506,421$    113,880,073$  56,603,278$  40,102,977$  
% of Gross Profit 73.57% 70.02% 70.90% 76.31%
 
According to the Temporary Receiver’s review and analysis of the consolidated financial 
statements prepared by the accounting personnel of the Corporate Defendants and the 
consolidated financial reports reviewed by McGladrey, the financial statements of the joint 
venture in Europe are not included in the consolidated financial statements and reports, but 
only the profit sharing earned by Vemma Company is included.  In addition, the joint 
ventures in Taiwan and Hong Kong are included in the consolidated financial reports and 
statements for 2011, 2012, 2013 and 2015, but as explained in Note 11 to the 2014 
consolidated financial report, the financial statements of the joint ventures in Taiwan and 
Hong Kong were not included in that consolidated financial report.  
 
The Temporary Receiver also discovered Benson K. Boreyko (Boreyko), an individual 
defendant, received significant amounts of compensation from the Corporate Defendants, 
which are recorded under salaries and wages, and shareholder distributions.  More details 
about Boreyko’s compensation will be discussed below.   
 
The Temporary Receiver obtained from company management preliminary data downloads 
for the sales earned and commissions paid by the Corporate Defendants.  The Temporary 
Receiver further performed a detailed review and statistical analysis on these data files as 
discussed below.    
 
Sales 
 
In order to evaluate the magnitude of the worldwide operations and sales, the Temporary 
Receiver combined the consolidated financial statements and reports prepared by 
management and reviewed by McGladrey along with the financial statements of the joint 
ventures in Europe, as summarized under Exhibit 8 and below. 
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Total 6/30/2015 2014 2013 2012 2011

Sales, net 705,537,145$  62,903,654$  208,387,720$  226,568,553$  120,499,749$  87,177,469$  

Cost of Goods Sold 248,440,405    23,660,167   75,821,700     78,978,190     41,514,170     28,466,178   

Gross Profit 457,096,740$  39,243,487$  132,566,020$  147,590,363$  78,985,579$    58,711,291$  
Selling, General and 
Administrative Expense 446,430,627    42,741,179   134,104,085    134,781,095    76,526,476     58,277,792   

Loss from Operations 10,666,113$    (3,497,692)$  (1,538,065)$    12,809,268$    2,459,103$     433,499$      

Other Income (Expense) 3,174,874       (557,413)      190,234          912,734          1,606,916       1,022,403     

Net Income (Loss) 13,840,987$    (4,055,105)$  (1,347,831)$    13,722,002$    4,066,019$     1,455,902$   
 

Worldwide Operations

 
 
As shown above, the total worldwide net sales from 2011 through June 2015 was 
approximately $705.5 million.  After 2013, the worldwide operations incurred net losses of 
$1.3 million in 2014, and $4.1 million for the six-month period ended June 30, 2015.   
 
The most significant market for the Corporate Defendants is the United States.  The 
Temporary Receiver reviewed and analyzed the data for sales in the United States from 
January 2013 through August 2015.   Under Exhibit 9 are the monthly US sales from January 
2013 to August 2015 and related analysis. 
 
As shown below, approximately 86% in product sales was sold to Affiliates and only 14% 
was sold to customers between January 2013 and August 2015.  During the same period, the 
Corporate Defendants had between 179,000 and 264,000 in active Affiliates and customers 
in the United States. 
 
 

Number 
of Orders

Number 
of Orders

Number 
of Orders

 US Sales 

2013 792,288  $114,164,729 95.1% 62,861  $  5,852,678 4.9% 855,149  $120,017,407 

2014 541,279  $  69,382,622 77.1% 235,861  $20,630,446 22.9% 777,140  $  90,013,068 

2015 206,013  $  24,928,527 78.2% 71,986  $  6,953,142 21.8% 277,999  $  31,881,669 
TOTAL 1,539,580  $208,475,878 86.2% 370,708  $33,436,266 13.8% 1,910,288  $241,912,144 

Period
Affiliate Customer Total 

US Sales US Sales
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US Sales
Active 

Affiliates US Sales
Active 

Customers US Sales

Active 
Affiliates/
Customers

2013 114,164,729$  180,907      5,852,678$      53,330       120,017,407$  234,237          

2014 69,382,622$    145,348      20,630,446$    118,219      90,013,068$    263,567          

2015 24,928,527$    93,707       6,953,142$      85,795       31,881,669$    179,502          

Total 208,475,878$  33,436,266$    241,912,144$  

TOTAL

Period

Affiliate Customer

 
 
Commissions 
 
The Temporary Receiver obtained and analyzed the data for commissions paid to the 
Affiliates from January 2013 through August 2015.  The analysis shows that the majority 
of the active Affiliates received no commissions during this time period.   
 

Year
Active 

Affiliates

2013 180,907 64,812 35.8% 116,095 64.2%

2014 145,348 42,323 29.1% 103,025 70.9%

2015 93,707 12,446 13.3% 81,261 86.7%

Number of Affiliates 
with Commissions

Active Affiliates 
with no Commissions

 
 
For the affiliates who received commissions, more than 73% did not earn enough to recoup 
their investment in the Vemma programs.   
 

Year

Affiliates
Who Received 
Commissions

2013 64,812 49,150 75.8%
2014 42,323 31,003 73.3%
2015 12,446 9,172 73.7%

Number of Affiliates
 with Negative Earnings

Note: Negative earnings represent the affiliates who paid more for 
purchases than they earned in commissions.  
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In addition, the table below shows more than 94% of the active Affiliates received less than 
$500 per year between 2013 and 2015.  
 

Year
Active 

Affiliates
2013 180,907 170,845 94.4%
2014 145,348 138,961 95.6%
2015 93,707 91,827 98.0%

Commissions Earned 
Less Than $500

 
 
The Temporary Receiver further stratified the data and analyzed the structure of the 
commissions paid. Under Exhibit 10, the stratification analysis shows a significant 
concentration of the commissions paid to the top Affiliate levels and the vast majority of 
Affiliates earned very little.  More than 95% of the Affiliates received less than $500 per year 
in commissions from 2013 to 2015, which represents less than 8% of the total commissions 
paid. 
 
As shown in Exhibit 10, only 640 Affiliates or less than 0.4% of the Affiliates received more 
than $10,450 per year in commissions from 2013 to 2015, which represents more than 65% 
of the total commissions paid.  Additionally, less than 60 of those Affiliates, or less than 
.03% received more than $100,000 in commissions per year during the same period. 
 
Compared to the Corporate Defendants’ disclosure statements as previously described, the 
commission data obtained and analyzed by the Temporary Receiver reflects markedly 
different results than those set forth in the disclosure statements. 
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 Number 
of Affiliates %

 Number 
of Affiliates 

 Active 
Affiliates %

Less than $6,200 98,115       93.22% 179,906         180,907        99.45%

More than $100,000 421            0.40% 58                 180,907        0.03%

 Number 
of Affiliates %

 Number 
of Affiliates 

 Active 
Affiliates %

Less than $6,000 135,166      93.52% 144,532         145,348        99.44%

More than $100,000 567            0.39% 47                 145,348        0.03%

Note: The 2014 disclosure statement did not indicate the number of Affiliates, therefore, the 
number of the Affiliates for 2014 is calculated on the percentage indicated in the 2014 
disclosure statement and the number of 2014 active Affiliates in the data the Temporary 
Receiver obtained from company management.

 Per 2013 
disclosure statement 

 Per 2014 disclosure 
statement (Note) 

Per stratification analysis

Commissions 
Earned

Per stratification analysis
Commissions 

Earned

 
Payments to Borekyo 
 
Based on a review of the shareholder distributions on the books, approximately $7.66 
million was paid out to the shareholders from 2010 through 2015 as summarized below. 
 

Year Boreyko Shareholder 1 Shareholder 2 Total
2010 1,378,869        124,325           61,211             1,564,405        
2011 (293,890)          10,214             9,551              (274,125)          
2012 425,199           44,516             (6,722)             462,994           
2013 3,221,586        250,144           309,055           3,780,785        
2014 978,641           505,919           661,667           2,146,226        
2015 (19,900)           -                  -                  (19,900)           
Total 5,690,506        935,118           1,034,762        7,660,385        

Note: Shareholder 1 and 2 are the family members of Boreyko.  
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In addition, the Temporary Receiver obtained and reviewed the most current ADP payroll 
report, reflecting that Borekyo receives $77,000 each payroll period (bi-weekly) for salaries 
and wages.  According to the available ADP and W2 reports, the total wages received by 
Borekyo since 2010 was $14 million.    
 
In summary, Borekyo received more than $19 million from the Corporate Defendants from 
2010 through 2015.  

Year

Wages 
Per ADP and 
W2 Reports

Shareholder 
Distribution 
Per Books Total

2010 2,003,388$          1,378,869$        3,382,257$        
2011 2,000,317           (293,890)           1,706,427          
2012 2,018,777           425,199            2,443,976          
2013 4,013,074           3,221,586          7,234,660          
2014 2,677,058           978,641            3,655,699          
2015 1,309,000           (19,900)             1,289,100$        
Total 14,021,614$        5,690,505$        19,712,119$      

 
 
Other Financial Information 
 
Based on a review of the books and records, the Temporary Receiver also discovered that 
one of the major vendors of the Corporate Defendants, Arizona Production & Packaging 
LLC (AP&P), was a related party to the Corporate Defendants.   This company received and 
packed Vemma’s products, and shipped the products to overseas subsidiaries and affiliates 
of the Corporate Defendants.   
 
The public records show that the members of AP&P are the owners and executives of the 
Corporate Defendants, including Borekyo.  (Exhibit 11)  
 
Although the Temporary Receiver did not have access to AP&P’s accounting books and 
records, the footnotes to the Corporate Defendants’ consolidated financial reports from 
2011 to 2013 disclosed the following financial information for AP&P. 
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2013 2012 2011

Revenue 36,311,309$     23,677,266$     13,997,667$    

Net Income 9,045,972        3,476,450        2,185,848       

Total Assets 22,611,939$     16,316,207$     6,788,110$     

Liabilities 7,938,286$      6,171,885$      2,182,080$     
Equity 14,673,653      10,144,322      4,606,030       

Total Liabilities and Equity 22,611,939$     16,316,207$     6,788,110$     
 

AP&P

 
 
The check register reports downloaded directly from VAM show that Vemma Company 
paid approximately $70.8 million to AP&P from January 1, 2011 through August 2015. 
  

Period Net Payments

January to August 2015 5,916,699$           

2014 16,486,050           

2013 23,889,636           

2012 14,176,219           

2011 10,285,364           
Total 70,753,967$          

 
 
Legal Affairs and Field Compliance 
 
At first glance, it appears that the companies’ legal affairs and field compliance departments 
are well staffed with qualified employees that are very active in policing the field for 
compliance issues and responding to complaints raised by government agencies and the 
Better Business Bureau (BBB).  However, an in-depth review of business practices of the 
company, consumer complaints, marketing practices, marketing materials and disciplinary 
actions suggest that the company has not only failed to properly police the  Affiliates, but 
has failed to comply with many of the anti-pyramid rules required of its own Affiliates. 
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The company has detailed Standard Operating Procedures for the compliance department 
which, if followed, could result in effective monitoring of the activities of the Affiliates to 
identify misconduct and take appropriate disciplinary action.  The defendants’ Affiliate 
Application (Terms and Conditions) appears to be well written and, on its face, prohibits 
many of the questionable activities alleged in the FTC complaint.  However, it appears that 
the company has failed to comply with its own rules on numerous occasions as discussed 
below. 
 
The Temporary Receiver interviewed the Vice President of Legal Affairs and the Manager of 
Field Compliance.  Both had a high level of experience and seemed well qualified for their 
positions.  They have a wide scope of responsibilities which include the review of all 
advertising, marketing materials, product labeling, trademarks, vendor contracts, revisions to 
the Affiliate agreement and compensation plans.  They oversee the investigation and actions 
taken on all Affiliate disciplinary matters.  They appeared to respond in a timely manner to 
complaints from the Arizona Attorney General and the local BBB.  Legal Affairs retained 
the services of a full-time monitoring service (Momentum Factor) to search all social media 
for the purpose of identifying questionable posted material.  Legal Affairs is able to help 
direct the inquiries by suggesting key words to flag for further review.  Momentum Factor 
provides a detailed listing of any questionable material which is found, based on the search 
criteria agreed upon with the company.  Legal staff reported that they were about six months 
into a one-year contract with this provider.   
 
The company takes steps to monitor compliance with what is commonly referred to in the 
industry as the “70% Rule.”  Each month, the IT department prints a report that randomly 
selects 100 Affiliates that had purchased product and provides the list to the field 
compliance manager.  Of the 100 randomly selected Affiliates, the company attempts to 
contact 15 Affiliates each month.  Once 15 Affiliates have been reached, no further calls are 
made to confirm compliance with the 70% rule.  The 15 Affiliates are asked to confirm that 
they are “consuming or retailing at least 70% of the products they purchased” in a given 
month.  Field compliance then sends correspondence to the Affiliate confirming the 
conversation.  The Temporary Receiver was not able to locate files indicating any 
disciplinary action had been taken by the company against an Affiliate for a violation of the 
70% rule. 
 
Monitoring for compliance with the 70% Rule is approximately five months behind.  The 
Manager of Field Compliance reported that her office was currently working on the March 
2015 compliance report.  The company has experienced a significant workforce reduction.  
Of a total of 212 cubicles located in the corporate office, 121 or 57% are located in a portion 
of the building that is currently vacant and not in use.  The Temporary Receiver was advised 
that at one point all work stations were filled with employees.  It is not clear what impact this 
reduction in staff has had upon the company’s ability to fully monitor compliance issues.   
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Marketing Practices 
 
The company has a strong presence in most forms of social media.  The Temporary 
Receiver estimates that there are thousands of videos on the internet that reference the 
company.  A marketing campaign referred to as YPR was initiated by the company.  The 
Temporary Receiver found several different references to YPR as Young Professional 
Revolution, Young People Revolution and Young People Rebellion.  All seem to target 
college-age students and consumers.   
 
The Temporary Receiver reviewed several dozen videos found on YouTube under the 
search, “Vemma Life Style.”  Some of the videos appear to have been posted by various 
Affiliates, but some of the most troubling videos appear to have been posted by the 
company. Videos contained numerous pictures of attractive young men and women that 
show a very high energy level with fast-paced pictures and music.  Videos depicted a wealthy 
lifestyle including expensive cars (BMWs, Mercedes, Rolls Royces and Ferraris), private jets 
and boats, fine dining, furs and expensive jewelry.  A very clear message was expressed in 
these videos that this type of wealth was available to the young consumer by becoming an 
Affiliate with Vemma. 
 
Of the many videos viewed by the Temporary Receiver, one that was apparently produced 
by the company (“Vemma Films”) described the beginning of the “Vemma revolution – 
YPR.”  The video discusses how students obligate themselves to huge student debt only to 
fail after getting a college degree.  A 26-year old reportedly earning a million dollars a year 
described the difference between a college degree and the money that could be made 
through participation in Vemma.  This video was also high-energy, fast-paced and featured 
expensive cars, jets and pictures of young people drinking Vemma.  There was no income 
disclaimer at the end of the video. 
 
Another video titled, “2014 YPR All Access Vemma Hawaii Ambassador Retreat” showed 
attractive young men and women in a tropical paradise in a luxury hotel in what appeared to 
be a non-stop party atmosphere.  The Affiliates were pictured on a luxury yacht drinking 
Verve.  Again, there was no income disclaimer even though the video depicted a very 
wealthy lifestyle. 
 
The Temporary Receiver considers these types of lifestyle depictions as clear income claims 
requiring proper disclosures.  Several of the videos did contain an income disclaimer.  Most 
were not legible because of the size of type, placement on the video or pace of display.   
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Other examples of misleading income claims on the videos include but are not limited to: 
 

• Mr. Boreyko shared a personal goal to “pay affiliates $200,000,000 this year.” 
• A lifestyle of your wildest dreams. 
• Enjoy financial freedom. 
• Fire your boss. 
• I made more in one year with Vemma than I would make in ten years at my old job. 
• A lot of people with six and seven figure incomes. 
• You can write your own paycheck. 
• Tom Alkazin stated in a film released by the “Vemma Network” that an Affiliate 

using the “Fast Start Bonus” program could make from $500 to $3,000 in the first 
four to eight weeks.  Mr. Alkazin also discussed using the Cycle Bonus as a way to 
earn $20,000 a week.  There was no income disclaimer in this video. 

 
Consumer Complaints 
 
The Temporary Receiver reviewed numerous consumer complaints from a variety of 
sources.  In response to a request from the Temporary Receiver for copies of consumer 
complaints, the Field Compliance Manager provided documents with a posted note that 
indicated the documents contained 38 total complaints.  These consumer complaints 
covered a time period from March 2013 through May 2014.  Complaints involved credit card 
fraud, refund requests and product return issues.  Of the 38 complaints, 16 involved “GPS” 
or “42% GPS Related.”  GPS will be discussed later in this report in more detail.  The field 
compliance staff responded to each of the complaints in a timely manner.  The Temporary 
Receiver also located a file at the company that contained 102 complaints filed with the 
Federal Trade Commission.  The file was created in response to a Freedom of Information 
Act request (FOIA) initiated by a representative of Truth in Advertising, Inc.   
 
The complaints filed with the FTC include claims that the company is an illegal pyramid 
scheme, claims that the company targets college students, problems obtaining product 
refunds, and another set of complaints again referencing “GPS.”   
 
The following excerpts are from consumer complaints filed with the FTC and provided in 
response to the FOIA request: 
 

• I was told that in order to make money, I had to recruit my friends in the same way 
that they were attempting to recruit me. They failed to mention that in order to be 
recruited, you must purchase approximately $150 of their product.  In order to make 
money in their business, your recruits must also purchase their product, from which 
you earn a commission. (Reference #48255113, dated 09/17/2013). 
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• I was told I’d be rich quick, I was told I could be my own boss.  “Furthermore, I was 
almost bullied by those who have joined (calling me uneducated, ignorant, lazy etc.) 
(Emphasis added).”  (Reference #48978956, dated 10/24/2013). 

 
• The only possible way to make money is by recruiting new prospects into the chain.  

My recruiter stated that the “Verve” energy drinks were used for promotional 
purposes only and would not be sold, as the real income comes from the recruitment 
process. (Reference #48944885, dated 10/23/2013). 

 
• From the parent of a college student.  “He mentioned schools lack of importance, 

and that if I joined Vemma, in 3 to 5 years I could be earning 1.5 Million Dollars per 
year.”  (Reference #49933861, dated 12/07/2013). 

 
• From the father of a 19 year-old that had recently joined Vemma.  Since becoming 

involved with Vemma, he is no longer interested in college or music, and tells me 
Vemma is his only career plan.  But it is as though he has been brain washed. He is 
buying product as required at about $168 per month and has purchased a starter kit 
for $500. (Reference #49951790, dated 12/08/2013). 
 

• I was approached by friends who I’ve known since middle school who wanted me to 
join Vemma.  “After politely telling them no they proceeded to belittle me.  Tell me 
that attending college was a waste of time and that I was ‘doing nothing with your life.  All 
members of Vemma proceeded to block me on social media sites.” (emphasis added)  
(Reference #50122667, dated 12/16/2013). 

 
• I invested $3100 to earn a total of $14 in a 75 day business attempt.  I am angry, sad 

and disappointed that a business like Vemma/GPS can exist. (Reference #50437624, 
dated 12/26/2013). 

 
• From a father with a son in college that joined Vemma.  When I suggested stopping 

the monthly shipments until he sells what he has, he says he can’t do that because 
then he wouldn’t be able to recruit others.  (Reference #50448304, dated 
12/29/2013). 

 
• It was explained to me that in order to get into the company I would have to first 

invest five hundred dollars of my own money, at which point the primary method for 
me to make money would be to recruit others who would also be paying this five 
hundred dollars.  On top of that it was made clear to me that a residual monthly 
expense of 160 dollars worth of product would be billed to me, assuring that my 
residual income would be secured if this was paid.  (Reference #51254379, dated 
02/08/2014). 
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• With a little research it becomes evident that this is a typical pyramid scheme, 
convincing people to buy inventory and then recruit others to sell beneath them.  In 
this way, the top of the line is making much more money simply by recruiting more 
people to buy the required inventory than actually by selling the product.  The second 
problem that I see are the false health claims made by the representatives of the 
company to improve immune function, cure high cholesterol and relieve 
inflammation and pain.  They are attracting people with promises of six-figure 
earning and a Mercedes as a bonus. (Reference #51750548, dated 02/26/2014). 

 
• From the uncle of a Vemma Affiliate that attempted to recruit his son into the 

company.  The company targets high school and college kids, luring them in with 
visions of lots of cash (up to $100k/month!), a life of residual income, retiring their 
parents, driving fancy cars, and travelling the world.  I have watched several of the 
Vemma reps’ presentations and there is very little mention of retail product sales but 
heavy emphasis on recruitment.  (Reference #52353191, dated 03/24/2014). 

 

GPS (Global Pro Systems) and Anthony Powell 
 
The Temporary Receiver has made reference to GPS several times in this report.  The  
Temporary Receiver located a document at the premises that stated GPS is operated by 
Anthony Powell.  In a letter to the Arizona Attorney General dated August 29, 2013 wherein 
the Field Compliance Manager attempted to distance themselves from GPS by stating that, 
“Global Pro Systems is not owned or operated by Vemma Nutrition Company or BK 
Boreyko.”  Similar statements were made by the company in all of the responses sent to the 
Arizona Attorney General and the Arizona BBB regarding complaints that also involved 
GPS.  While these statements on their face are true and may not be a misrepresentation, they 
are not completely forthcoming.  In an email communication from the field compliance 
manager to the BBB, the company stated, “Unfortunately, since Global Pro Systems (GPS) 
is not owned or operated by Vemma Nutrition Company or BK Boreyko, we do not have any 
control over their marketing tactics (emphasis added).”  The Temporary Receiver has determined 
that Anthony Powell is in fact a Star Ambassador with Vemma.  Assuming Mr. Powell had 
to sign an Affiliate Agreement like every other Affiliate, he and his business practices would 
be subject to the same terms and conditions as any other Affiliate.  The company made a 
material misrepresentation when they claimed that they had no control over GPS’ marketing 
tactics. 
 
The Temporary Receiver also viewed a video posted by the company showing the defendant, 
Boreyko personally welcoming Anthony Powell to Vemma.  Anthony Powell claims that he 
made millions with Herbalife and decided to bring his team to Vemma.  The video indicated 
that Mr. Powell was a Star Ambassador.   
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The Temporary Receiver is not aware of any disciplinary action taken against Mr. Powell or 
any of the other Affiliates associated with GPS.  This would indicate that the most successful 
Affiliates are not subject to the same level of scrutiny as the less successful Affiliates.   
 
Other Matters 
 
Assets of the Receivership Defendants 
 
The Temporary Receiver repatriated $98,859.84 from the company’s Australian bank 
accounts.  In addition, there was cash on the premises totaling $5,285.  On September 4, 
2015 the Temporary Receiver received a Cashier’s Check for $633,913.57 from BMO Harris 
Bank.  The total of these liquid assets is $738,058.41. 
 
In addition to the liquid assets there are credit reserve accounts at two processing companies 
totaling $1,110,637.80.  These amounts may be subject to chargebacks and, therefore, the 
ultimate amount available to the receivership estate cannot be estimated. 

 
Liabilities of the Receivership Defendants 
 
The Temporary Receiver obtained an accounts payable report dated August 25, 2015 from 
the accounting department.  Total accounts payable as of that date were $4,141,560.78.  The 
accounts payable report does not include payroll and payroll related expenses.  Payroll and 
payroll related expenses through August 30, 2015 totaled approximately $182,000.  Liability 
insurance and employee medical insurance for September 2015 total approximately $94,000.  
The Temporary Receiver previously paid liability insurance of about $67,000 from the liquid 
assets. 
 
There is a loan from Wells Fargo Bank with an outstanding balance of $42,145.88.  In 
addition, there is a loan due to Wells Fargo Equipment Finance in the amount of 
$1,052,297.54.  Under Exhibit 12 is a letter from Wells Fargo Equipment Finance that states 
in part “WFEF has a second priority lien subordinate only to the senior lien of Wells Fargo 
Bank, N.A. on all or substantially all of the assets of the Corporate Defendants.” 
 
Steps the Temporary Receiver Intends to Take in the Future 
 
The Temporary Receiver intends to evaluate what claims, if any, may exist against highly 
compensated Affiliates. 
 
Respectfully Submitted, 
 
 /s/ 
 
Robb Evans & Robb Evans & Associates LLC 
Temporary Receiver 
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