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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF KENTUCKY 

CENTRAL DIVISION AT LEXINGTON 

FEDERAL TRADE COMMISSION, 
STATE OF ILLINOIS, 
COMMONWEALTH OF KENTUCKY, and 
STATE OF NORTH CAROLINA, 

Plaintiffs,

v.

FORTUNE HI-TECH MARKETING, INC., 
a Kentucky corporation, et al.,

Defendants.

No. 5:13-cv-123-KSF-REW 

RECEIVER’S MOTION FOR AUTHORIZATION TO COMMENCE LITIGATION 
AGAINST HIGHLY COMPENSATED REPRESENTATIVES 

The Receiver, Robb Evans and Robb Evans & Associates LLC (“Receiver”), hereby 

moves the Court for an order approving and authorizing the Receiver to commence litigation in 

the Receiver’s discretion against highly compensated representatives of the Receivership 

Defendants to recover commission and bonus payments made by the Receivership Defendants.  

The Receiver further moves the Court for an order approving notice of this Motion as 

sufficient based on (a) service of the Motion and all supporting papers on the parties to this 

action; (b) service of a Notice of Filing of the Motion on all known non-consumer, 

non-employee creditors of the receivership estate with the Receiver offering to provide a 

complete copy of the Motion to any interested party upon written request; and (c) posting of the 

Motion and supporting pleadings on the Receiver’s web site for this case. 

This Motion is made pursuant to Local Civil Rule 7.1 and the Stipulated Preliminary 

Injunction filed May 28, 2013 (Doc. No. 134) and is made and based on the separate Notice of 
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 2 

Filing of the Motion, this Motion, the memorandum of points and authorities and declaration of 

Brick Kane and proposed order granting the Motion filed concurrently herewith, the other 

pleadings, records and files of the Court in this case of which the Receiver requests the Court 

take judicial notice, and on such further oral and documentary evidence and arguments of 

counsel as may be presented at any hearing on the Motion. 

 DATED:  December 23, 2013 Respectfully submitted, 

 McKENNA LONG & ALDRIDGE LLP 
   
 By:   /s/ Gary Owen Caris  
  Gary Owen Caris (Cal. SBN 088918) 

Lesley Anne Hawes (Cal. SBN 117101) 
McKENNNA LONG & ALDRIDGE LLP 
300 South Grand Avenue, 14th Floor 
Los Angeles, California 90071 
Telephone:  (213) 688-1000 
Facsimile:  (213) 243-6330 
E-mail:  gcaris@mckennalong.com
E-mail:  lhawes@mckennalong.com

DATED:  December 23, 2013 WYATT, TARRANT & COMBS, LLP 
   
 By:   /s/ Mary L. Fullington  
  Mary L. Fullington (KY 85335) 

WYATT, TARRANT & COMBS, LLP 
250 West Main Street, Suite 1600 
Lexington, Kentucky 40507 
Telephone:  (859) 233-2012 
Facsimile:  (859) 259-0649 
E-mail:  Lexbankruptcy@wyattfirm.com

Attorneys for Permanent Receiver Robb Evans  
and Robb Evans & Associates LLC 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF KENTUCKY 

CENTRAL DIVISION AT LEXINGTON 

FEDERAL TRADE COMMISSION, 
STATE OF ILLINOIS, 
COMMONWEALTH OF KENTUCKY, and 
STATE OF NORTH CAROLINA, 

Plaintiffs,

v.

FORTUNE HI-TECH MARKETING, INC., 
a Kentucky corporation, et al.,

Defendants.

No. 5:13-cv-123-KSF-REW 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
RECEIVER’S MOTION FOR AUTHORIZATION TO COMMENCE LITIGATION 

AGAINST HIGHLY COMPENSATED REPRESENTATIVES 

The Receiver, Robb Evans and Robb Evans & Associates LLC (“Receiver”), hereby 

provides this memorandum of points and authorities in support of its Motion for Authorization to 

Commence Litigation Against Highly Compensate Representatives.   

I. INTRODUCTION

This action (the “FTC Action”) is a civil enforcement action commenced by the Federal 

Trade Commission (“FTC”), the State of Illinois, the Commonwealth of Kentucky and the State 

of North Carolina (collectively “Plaintiffs”) against defendants Fortune Hi-Tech Marketing, Inc., 

FHTM, Inc., Alan Clark Holdings, LLC, FHTM Canada, Inc., Fortune Network Marketing (UK) 

Limited, Paul C. Orberson and Thomas A. Mills (collectively “Defendants”).  The FTC Action 

was originally filed in the United States District Court for the Northern District of Illinois 

(“Illinois District Court”).  On January 24, 2013, the FTC moved for a Temporary Restraining 

Order, and other relief alleging that the Receivership Defendants were engaged in an illegal 
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pyramid scheme.  As a result, on January 24, 2013, the Illinois District Court issued a Temporary 

Restraining Order (Doc. No. 23)1 appointing the Receiver as Temporary Receiver over Fortune 

Hi-Tech Marketing, Inc., FHTM, Inc., Alan Clark Holdings, LLC, FHTM Canada, Inc., Fortune 

Network Marketing (UK) Limited “and their successors and assigns, as well as any subsidiaries, 

and any fictitious business entities or business names created or used by these entities” 

(“Receivership Defendants”).  By stipulation of the parties, on February 7, 2013, the Court 

extended and made certain modifications of the Temporary Restraining Order and postponed the 

hearing on the Order to Show Cause Why A Preliminary Injunction Should Not Issue to 

March 13, 2013 (Doc. No. 28).  At a hearing conducted on February 26, 2013, the Temporary 

Restraining Order was further extended and the preliminary injunction hearing postponed to 

May 1, 2013. 

The Defendants filed a motion to transfer venue of the FTC Action to the United States 

District Court for the Eastern District of Kentucky.  The Illinois District Court granted the 

motion to transfer venue and further extended the Temporary Restraining Order to provide an 

opportunity for the motion for the issuance of the Preliminary Injunction to be determined by this 

Court after the case was transferred.  The Temporary Restraining Order was further extended, 

and the Plaintiffs and Defendants subsequently stipulated to the Preliminary Injunction entered 

by this Court on May 28, 2013. 

Under the Preliminary Injunction, the Receiver was appointed as permanent receiver over 

the Receivership Defendants.   

1 Unless otherwise noted, all references to Document Numbers refer to the Document Numbers as listed 
on the Eastern District of Kentucky docket for this action.
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II. THE RECEIVERSHIP DEFENDANTS’ OPERATION 

Using a network of “independent representatives,” the Receivership Defendants 

conducted a multi-level marketing business, ostensibly selling products, including health and 

beauty products, and services provided by third-party companies.  The Receivership Defendants’ 

enterprise was founded on the creation of a network of hundreds of thousands of representatives 

who paid a fee to the Receivership Defendants to enroll as a member of its sales force.  The 

representatives earned bonuses by recruiting new representatives to the Receivership 

Defendants’ operation, thus further expanding the network of representatives and providing 

essential revenues to the Receivership Defendants through continued new enrollment - common 

hallmarks of a pyramid scheme.     

The Receivership Defendants’ representatives received payments including those 

designated as Customer Acquisition Bonus (“CAB”) payments and/or Customer Generated 

Usage (“CGU”) payments.  Representatives received CAB bonuses based on new representatives 

they recruited to enroll with the Receivership Defendants.  CGU commissions were paid to 

representatives based on their sales of products and services.  As set forth below, the 

Receivership Defendants’ operation emphasized recruitment of new representatives over the 

actual selling of products and services.

III. THE RECEIVER SHOULD BE AUTHORIZED TO COMMENCE LITIGATION 
TO RECOVER ASSETS FOR THE RECEIVERSHIP ESTATE 

The Receiver seeks leave to commence litigation in the Receiver’s discretion against 

highly compensated representatives of the Receivership Defendants to recover commission and 

bonus payments made by the Receivership Defendants.  As set forth in the FTC’s complaint and 

Ex Parte Application for Temporary Restraining Order, the Receivership Defendants were 
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engaged in an illegal pyramid scheme.  As set forth in detail in the Report of Temporary 

Receiver’s Activities January 24, 2013 through February 19, 2013 (“Receiver’s Report”), filed as 

Doc. No. 58, the Receivership Defendants operated as a common enterprise and ran a large 

multi-level marketing business.  The stratification analysis detailed in the Receiver’s Report 

evidences the vast majority of representatives earned very little and that there was a significant 

concentration of commission and bonuses paid to only a few representatives at the very top level, 

another common feature of a pyramid scheme.  The analysis conducted by an FTC expert details 

that the operation could not have existed but for the continued recruitment of new representatives 

from which to raise funds.  See Declaration of Peter J. Vander Nat, Ph.D. in support of FTC’s Ex 

Parte Motion for Temporary Restraining Order, etc., filed as Doc. No. 19-16 through 19-20, Page 

ID No. 2517-2599 and in particular paras. 5, 55-60.

As set forth in the Receiver’s Report, from 2009 through 2012, an average of 83.16% of 

the amounts paid to the representatives were recruiting bonuses for recruitment of new 

representatives in the Receivership Defendants’ operation.  The Receiver’s analysis of the 

Receivership Defendants’ enterprise demonstrates that the Receivership Defendants’ 

compensation plans for its representatives encouraged and rewarded recruitment far more than 

product or service sales.  For example, for 2009 through 2012, the Receivership Defendants paid 

an average total of so-called CAB bonus payments of approximately $27.9 million per year, 

however, only paid an average total of other commissions, principally so-called CGU payments, 

related to product sales of approximately $5.6 million per year.   

As set forth in the Receiver’s Report, between 2009 and 2012, approximately 126,000 to 

191,000 representatives enrolled in the Receivership Defendants’ program annually.  Each 

representative was required to pay an enrollment or renewal fee annually to remain in the 
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program.  The annual fee was due up-front, ranged from $99 to $299 and was unrelated to actual 

product sales.  Between 2009 and 2012, a total of more than $66 million in enrollment and 

renewal fees were paid by the representatives.  An average of 74% of the representatives earned 

less than $10.00 per year between 2009 and 2012, and more than 88% of the representatives did 

not earn enough to recoup their enrollment fees in the Receivership Defendants’ operation.  In 

contrast, from 2009 through 2012 less than 0.1% or approximately 50 of the highest paid 

representatives generated commissions and bonuses totaling more than $46 million.  It is 

important to the receivership estate to bring selective litigation against certain of the highly 

compensated representatives for return of these enormous commissions and bonuses because of 

the potential for significant recovery for the estate, which can then be returned to the FTC for 

consumer redress to hundreds of thousands of victims.   

Applicable Kentucky law, specifically the fraudulent conveyance statutes found at 

Kentucky Revised Statutes § 378.010 et seq., provides authority for the Receiver to commence 

litigation against the representatives of the Receivership Defendants who received large 

commission and bonus payments seeking to recover the amounts which such representatives 

were paid as fraudulent conveyances.  The Receivership Defendants’ pyramid operation is akin 

to a Ponzi scheme, which by its nature can only be funded by obtaining new investors.  

Similarly, the Receivership Defendants’ operation could only be sustained by the continual 

recruitment of new representatives.  Here, the scheme fraudulently induced large numbers of 

persons to pay and enroll as representatives when the actual prospects of making money were 

virtually non-existent.  The representatives reaping large benefits from the Receivership 

Defendants’ scheme were in reality merely receiving later-recruited representatives’ money.   
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Receivers stand in the shoes of the entities in receivership, and therefore may bring 

actions that the entities in receivership could have brought. See Javitch v. First Union Securities, 

Inc., 315 F.3d 619, 625 (6th Cir. 2003) (citing Scholes v. Lehmann, 56 F.3d 750, 753-55 (7th 

Cir.1995)).  As a result, courts have authorized receivers to pursue fraudulent transfer claims on 

behalf of the receivership estate. See Scholes v. Lehmann, 56 F.3d 750, 753-55 (7th Cir.1995) 

(receiver for entities operating a Ponzi scheme had standing to pursue fraudulent transfer claims 

to recover amounts transferred by the receivership entities); see also Donell v. Kowell, 533 F.3d 

762, 776-77 (9th Cir. 2008).

Courts have recognized the similarities between pyramid and Ponzi schemes.  For 

example the Sixth Circuit in U.S. v. Gold Unlimited, Inc., stated: 

We preface our discussion by re-emphasizing that the parties and 
district court (and many statutes and opinions) use “pyramid 
scheme” to refer to a combination of pyramid structures (programs 
that reward participants for inducing other people to join the 
program) and Ponzi schemes (programs that pay earlier investors 
with money tendered by later investors).  Authorities regulate these 
combination schemes because the programs will inevitably harm 
later investors.  See Webster v. Omnitrition Int’l, Inc., 79 F.3d 776, 
781 (9th Cir. 1996) (contending that these schemes employ 
‘nothing more than an elaborate chain letter device in which 
individuals who pay a valuable consideration with the expectation 
of recouping it to some degree via recruitment are bound to be 
disappointed’) (quoting In re Koscot Interplanetary, Inc., 86 F.T.C. 
1106 (1975)), cert. denied, 519 U.S. 865, 117 S. Ct. 174, 136 L. 
Ed. 2d 115 (1996); Koscot, 86 F.T.C. at 1182 (bemoaning the 
“serious potential hazards of entrepreneurial chains” and urging the 
“summary exclusion of their inherently deceptive elements, 
without the time-consuming necessity to show occurrence of the 
very injury which justice should prevent”); Note, Pyramid 
Schemes: Dare to be Regulated, 61 GEO. L.J. 1257, 1261–62, 
1293 (1973). U.S. v. Gold Unlimited, Inc., 177 F.3d 472, 479 (6th 
Cir. 1999). 

Courts that have adjudicated the rights of receivers and bankruptcy trustees against Ponzi 

investors have refused to allow the retention of any profit, finding that no reasonably equivalent 
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value or fair consideration in exchange for the profit was paid by the investor because of the 

fraudulent nature of the enterprise.  Further, fraudulent conveyance statutes should be applied 

broadly to protect injured parties.

Laws governing fraudulent transfer have existed for centuries, as 
codified . . . in the Statute of 13 Elizabeth I.  See An Act Against 
Fraudulent Deeds, Gifts and Alienations, 1571, 13 Eliz. C. 5, s. 2 
(avoiding conveyances made with the “Purpose and Intent to delay 
hinder or defraud Creditors”).  In construing this early codification, 
an English court noted, “And because fraud and deceit abound in 
these days more than in former times, it was resolved in this case 
by the whole Court, that all statutes made against fraud should be 
liberally and beneficially expounded to suppress the fraud.”  
Twyne’s Case, 76 Eng. Rep. 809, 815 (1601) (Star Chamber).”  
Donell v. Kowell, 533 F.3d 762, 774 (9th Cir. 2008). 

Regardless of how the Receivership Defendants’ scheme is characterized, no reasonably 

equivalent value was received by the company for the payments made to the representatives.  

This is because the payments were merely for the promotion of the company’s fraudulent activity 

(i.e., recruitment of new representatives to further the scheme), did not compensate the 

representatives for services rendered for legitimate business activity and the payments only 

heightened the insolvency of the enterprise which was destined for closure and liability to its vast 

majority of uncompensated representatives as a result of the fraudulent nature of the enterprise.

Whether the Receivership Defendants received reasonably equivalent value is determined 

from the perspective of the transferor, in this case the Receivership Defendants.  Wyle v. C.H. 

Rider & Family (In re United Energy Corp.), 944 F.2d 589, 597 (9th Cir. BAP 1991); In re 

Lucas Dallas, Inc., 185 B.R. 801, 807-808 (9th Cir. BAP 1995).  The primary consideration in 

analyzing the exchange of value for any transfer is the degree to which the transferor’s net worth 

is preserved.  Securities and Exchange Commission v. Resource Dev. Int’l. LLC, 487 F.3d 295, 

301 (5th Cir. 2007) (internal citations omitted); Warfield v. Byron, 436 F.3d 551, 559 (5th Cir. 
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2006).  “Courts generally compare the value of the property transferred with the value of that 

received in exchange for the transfer.”  In re Fordu, 201 F.3d 693, 707 (6th Cir. 1999).  The 

services rendered by the representatives to the Receivership Defendants in recruiting new 

representatives only deepened the insolvency of the company as the enrollment of the new 

representatives in the fraudulent scheme created claims against the Receivership Defendants.  

The FTC’s expert estimates that there are at least $169 million in consumer claims.  See

Declaration of Peter J. Vander Nat, Ph.D. in support of FTC’s Ex Parte Motion for Temporary 

Restraining Order, etc., filed as Doc. No. 19-16 through 19-20, Page ID No. 2517-2599 at 

paras. 16-17. 

Under Kentucky’s fraudulent conveyance statutes, as well as under other potential 

theories of recovery, the Receiver has a basis to bring actions against representatives who 

received payments because no actual benefit was obtained and the representatives’ recruitment of 

new representatives merely perpetuated the fraudulent scheme, thereby increasing the insolvency 

of the enterprise.

While the Receiver believes it is inappropriate at this time to set any specific minimum 

dollar threshold on potential claims for which litigation may be brought, or to disclose specific 

representatives who may be sued, the Receiver intends on carefully analyzing the costs and 

benefits of prosecuting claims as to each potential defendant before commencing litigation, 

taking into account many factors including the expense and risks of litigation and the 

collectability of the potential defendant before filing suit.  In addition, the Receiver will attempt 

to obtain voluntary repayment from the recipients of commissions and bonuses without litigation 

where feasible and appropriate to do so, subject to Court approval where less than payment in 

full on the claim is proposed to be paid. 
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Based upon the Stipulated Preliminary Injunction Order, the Receiver already has 

authority to institute litigation.  Section VI.B.11. of the Stipulated Preliminary Injunction Order 

authorizes, empowers and directs the Receiver to: 

Institute, compromise, adjust, appear in, intervene in, or become a 
party to such actions or proceedings in state, federal or foreign 
courts that the Receiver deems necessary and advisable to preserve 
or recover the assets of the Receivership Defendants or that the 
Receiver deems necessary and advisable to carry out the 
Receiver’s mandate under this Order. 

Although this blanket authority exists, the Receiver believes that in anticipation of the 

commencement of litigation as outlined herein, a specific order authorizing the commencement 

of such litigation in the Receiver’s discretion is appropriate. 

Frequently the order appointing a receiver sets out at length the 
powers and duties of the receiver . . . In such cases the receiver is, 
by the order of appointment, given power to bring certain suits for 
the purpose of collecting assets and for other purposes.  Even in 
such cases where the suit to be brought by the receiver is one of 
any consequence and was not strictly contemplated by the order of 
appointment, the receiver should have a special order for bringing 
such a suit. 

2 Clark on Receivers, § 583(b) (3rd ed. 1992). 

Therefore, out of an abundance of caution, the Receiver requests a specific order 

authorizing it to commence suits in its discretion for the recovery of commissions and bonuses 

against highly compensated representatives if voluntary repayment cannot be effectuated. 

The Receiver proposes to utilize its lead counsel, McKenna Long & Aldridge LLP, and 

its local counsel, Wyatt, Tarrant & Combs, LLP, to handle pre-litigation demands and all 

litigation against the representatives that may be instituted.  The McKenna Firm and in particular 

its attorneys Gary Caris and Lesley Hawes have extensive experience handling similar fraudulent 

conveyance litigation on behalf of Robb Evans and Robb Evans & Associates LLC as receiver in 
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numerous other federal equity receivership cases over the last 13 years, and have handled such 

litigation on a cost-effective and successful basis.

The Receiver has provided notice of this Motion by serving the parties to the case or their 

counsel and all other parties who have filed appearances in the case.  The Receiver also has 

caused a notice of the filing of this Motion to be served on the known non-consumer/ 

non-employee creditors in the case.  In addition, the Receiver will post a copy of the Motion and 

supporting declaration on the Receiver’s web site for this case and will provide a complete copy 

of the Motion to any interested party who requests it, to the extent that party has not been served 

with the Motion. 

IV. CONCLUSION 

Based on this Motion, on the supporting declaration of Brick Kane filed and served 

concurrently herewith, and on the pleadings, records and files of the Court of which the Receiver 

requests the Court take judicial notice pursuant to Rule 201 of the Federal Rules of Evidence, the 

Receiver respectfully requests that the Court grant relief as requested in the Motion. 

 DATED:  December 23, 2013 Respectfully submitted, 

 McKENNA LONG & ALDRIDGE LLP 
   
 By:   /s/ Gary Owen Caris  
  Gary Owen Caris (Cal. SBN 088918) 

Lesley Anne Hawes (Cal. SBN 117101) 
McKENNNA LONG & ALDRIDGE LLP 
300 South Grand Avenue, 14th Floor 
Los Angeles, California 90071 
Telephone:  (213) 688-1000 
Facsimile:  (213) 243-6330 
E-mail:  gcaris@mckennalong.com
E-mail:  lhawes@mckennalong.com
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DATED:  December 23, 2013  WYATT, TARRANT & COMBS, LLP 

 By:   /s/ Mary L. Fullington  
  Mary L. Fullington (KY 85335) 

WYATT, TARRANT & COMBS, LLP 
250 West Main Street, Suite 1600 
Lexington, Kentucky 40507 
Telephone:  (859) 233-2012 
Facsimile:  (859) 259-0649 
E-mail:  Lexbankruptcy@wyattfirm.com

Attorneys for Permanent Receiver Robb Evans  
and Robb Evans & Associates LLC 
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