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UNITED STATES DISTRICT COURT
15
DISTRICT OF NEVADA
16
17
FEDERAL TRADE COMMISSION,

Case No. 2:10-CV-02203-MMD-GWF

18
Plaintiff,
19

NOTICE OF MOTION AND MOTION
FOR ORDER (1) APPROVING AND
AUTHORIZING PAYMENT OF
RECEIVER’S AND PROFESSIONALS’
FEES AND EXPENSES FROM JANUARY
1, 2017 THROUGH JULY 31, 2017;
AND (2) GRANTING RELIEF FROM
LOCAL RULE 66-5 PERTAINING TO
NOTICE TO CREDITORS;
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT THEREOF

v.
20
JEREMY JOHNSON, individually, as officer
21 of Defendants I Works, Inc., etc., et al.,
22

Defendants.

23
24
25
26

PLEASE TAKE NOTICE that Robb Evans of Robb Evans & Associates LLC

27 (“Receiver”), the Receiver pursuant to the Court’s Preliminary Injunction Order issued
28 February 10, 2011, hereby moves the Court for an order for the following relief:

1
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1

1.

An order approving and authorizing payment of receivership fees and expenses

2 incurred for the seven-month period from January 1, 2017 through July 31, 2017 (“Expense
3 Period”), including payment of the fees of the Receiver, the Receiver’s deputies, agents, staff and
4 professionals, and reimbursement of costs incurred during the Expense Period in the total sum of
5 $144,241.50. The fees of the Receiver, his deputies, agents and staff total $45,917.50. The
6 Receiver’s expenses incurred during the Expense Period total $4,627.70. The Receiver’s legal
7 fees and expenses total $93,696.30 during the Expense Period, including (a) fees of $78,588.90
8 and expenses of $369.10 incurred to the Receiver’s lead counsel Diamond McCarthy LLP, (b) fees
9 of $375.00 and expenses of $4,828.82 for the services of the Receiver’s local counsel in Nevada,
10 Kolesar & Leatham, Chtd., (c) fees in the amount of $7,408.75 and expenses in the amount of
11 $504.67 for services of the Receiver’s special real estate foreclosure counsel in Utah, Hatch,
12 James & Dodge, A Professional Corporation, and (d) fees in the amount of $1,583.00 and costs of
13 $38.06 for the services of the Receiver’s special real estate title counsel in Utah, Nelson
14 Christensen Hollingworth & Williams, P.C.; and
15

2.

An order deeming notice of this Motion to be sufficient under Local Civil Rule 66-

16 5 based on the service of the notice of the filing of this Motion and the Motion on all parties and
17 service of the notice of the filing of the Motion on all known non-consumer creditors of the estate
18 concurrent with the filing of this Motion with the Court, but not the tens of thousands of potential
19 consumer creditors of the estate.
20

This Motion is made pursuant to Local Civil Rules 7-2 and 66-5 and is based upon this

21 notice of motion and motion, the separate notice of filing of the Motion served concurrently
22 herewith, the accompanying memorandum of points and authorities and the Declarations of Brick
23 Kane and Gary Owen Caris in support hereof, the separate Appendix of Exhibits filed
24 concurrently herewith in support hereof, upon the pleadings, files and records of the Court in this
25 case of which the Receiver requests the Court take judicial notice, including without limitation the
26 Report of Temporary Receiver’s Activities filed February 8, 2011 (Doc. No. 127) and the Report
27 of Receiver’s Financial Reconstruction dated January 31, 2012 and four volumes of supporting
28 Appendices filed on February 3, 2012 (Doc. Nos. 464, 465-468), the Order Granting Motion for
2
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1 Order Clarifying Preliminary Injunction Order and for Further Instructions Regarding Scope of
2 Receivership Defendants under Preliminary Injunction Order and Report of Receiver’s Financial
3 Reconstruction and Granting Relief from Local Rule 66-5 Pertaining to Notice to Creditors After
4 Hearing ("Clarifying Order") entered March 25, 2013 and upon all other pleadings and
5 documentary evidence as may be presented to the Court by the Receiver.
6
7 DATED: October 27, 2017

Respectfully submitted,

8

BART K. LARSEN
SCOTT D. FLEMING
KOLESAR & LEATHAM, CHTD.

9
10
11

GARY OWEN CARIS
LESLEY ANNE HAWES
DIAMOND McCARTHY LLP

12
13
14
15
16
17

By:

/s/ Gary Owen Caris
Gary Owen Caris
Lesley Anne Hawes
Attorneys for Receiver
ROBB EVANS OF ROBB EVANS &
ASSOCIATES LLC

18
19
20
21
22
23
24
25
26
27
28
3
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1

MEMORANDUM OF POINTS AND AUTHORITIES

2 I.

INTRODUCTION

3

On January 13, 2011, the Receiver was appointed Temporary Receiver over I Works, Inc.

4 (“I Works”), numerous other Corporate Defendants as defined in the Temporary Restraining Order
5 and over the assets of defendant Jeremy Johnson (collectively the “Receivership Defendants”).
6 Pursuant to the Preliminary Injunction Order entered February 10, 2011 (“Preliminary
7 Injunction”), the Receiver has been appointed permanent receiver over the Receivership
8 Defendants. On March 25, 2013, the Court issued the Clarifying Order which clarified the scope
9 of the Receivership Defendants and receivership property as including over 60 additional entities
10 and assets of individuals based on overwhelming proof that those assets and entities were
11 beneficially owned by Jeremy Johnson and/or were subsidiaries, affiliates, successors and assigns
12 of the named Corporate Defendants.
13

During the more than six years in which the receivership has been pending, the Receiver

14 has filed thirteen prior fee motions which in the aggregate cover the period from the inception of
15 the receivership through December 31, 2016. All of the prior fee motions have been granted as
16 requested, except that the Receiver’s counsel modified one prior fee motion to reduce the fees
17 sought by the Receiver’s former lead counsel, Dentons US LLP, by $2,000. This is the Receiver’s
18 fourteenth motion for approval and payment of fees and expenses, covering a seven-month period
19 from January 1, 2017 through July 31, 2017 ("Expense Period").
20

In addition to the Receiver's fee motions, which contain a comprehensive summary of the

21 Receiver's activities in the case during the period covered by each motion as well as a financial
22 report regarding the receipts and expenses of the receivership estate, the Receiver has filed two
23 reports in the case. The Report of Temporary Receiver's Activities ("First Report") was filed
24 February 8, 2011 prior to the hearing on the Preliminary Injunction and reported on the Receiver's
25 initial findings and investigation into I Works and $50.4 million in net profits transferred from the
26 I Works enterprise to or for the benefit of Jeremy Johnson. The Report of Receiver's Financial
27 Reconstruction ("Second Report") was filed on February 3, 2012 and detailed an additional $51.4
28 million in funds from payment processing transferred to or for the benefit of Jeremy Johnson
4
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1 through a complex web of entities and persons to conceal and remove valuable assets of the
2 receivership estate from the reach of the Receiver and the creditors of Jeremy Johnson and the
3 other named Receivership Defendants. Based on the Receiver's findings in the Second Report and
4 his ongoing investigation, the Receiver filed a Motion to Clarify to confirm the status of those
5 numerous entities and assets nominally held by third parties but beneficially owned and controlled
6 by Jeremy Johnson, which was granted by the Court after extensive briefing and evidence through
7 the Clarifying Order.
8

Judgments have now been entered against almost all defendants in the case, most by

9 stipulation. See, e.g., Stipulated Order for Permanent Injunction and Monetary Judgment as to
10 Defendants Jeremy Johnson; Blue Streak, et al. (Doc. No. 1941) (“I Works Stipulated Order”);
11 Stipulated Final Order for Disgorgement as to Relief Defendants Kerry Johnson, et al. (Doc. No.
12 1939) (“Kerry Johnson Stipulated Final Order”); Stipulated Final Order for Disgorgement as to
13 Relief Defendants Sharla Johnson; Zibby, LLC, et al. (Doc. No. 1940) (“Sharla Johnson Stipulated
14 Final Order”); Stipulated Final Order for Permanent Injunction and Monetary Judgment as to
15 Defendants Scott Leavitt and Employee Plus, Inc. (Doc. No. 1981) (“Leavitt Stipulated Final
16 Order”); and Stipulated Final Order for Permanent Injunction and Monetary Relief as to
17 Defendant Duane Fielding, Anthon Holdings, Inc. and Nework Agenda, LLC (Doc. No. 1991)
18 (“Fielding Stipulated Final Order”). On August 18, 2017, the Court entered amended findings of
19 fact and conclusions of law with respect to the claims of the FTC against defendants Terrason
20 Spinks and Jet Processing, Inc., the only remaining defendants against which judgment has not
21 been entered. On August 23, 2017, the FTC filed a notice of its filing of a proposed judgment
22 against those defendants (Doc. No. 2021).
23

The Receiver's focus continues to be on maximizing value for the estate by locating and

24 recovering receivership assets and liquidating assets to protect the estate from loss or dissipation
25 of the value of those assets. Through the efforts of the Receiver and its attorneys during this
26 Expense Period, the receivership estate recovered an additional $3,380,596.65. As discussed
27 below, these recoveries were obtained from multiple sources, including the settlement of the
28 estate’s claims against the LDS Church and the liquidation of personal and real property assets.
5
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1 The total gross receipts of the estate from the inception of the receivership to July 31, 2017 were
2 $27,915,894.41. Of that sum, over $14 million in recoveries are directly attributable to assets
3 recovered under the Clarifying Order.
4

The services rendered by the Receiver, his deputies, staff and counsel during this Expense

5 Period have been extensive, necessary and appropriate under the circumstances. The services
6 have preserved and realized value for the estate and its creditors. The services of the Receiver and
7 his professionals are summarized below.
8 II.

SUMMARY OF RECEIVER’S AND PROFESSIONALS’ SERVICES AND

9

ACTIVITIES DURING THE EXPENSE PERIOD

10

The fees and expenses for which the Receiver seeks approval, and the services rendered by

11 the Receiver and his counsel during this Expense Period, are summarized hereafter and described
12 in detail in the billing records attached to the Appendix of Exhibits and in the supporting
13 Declarations of Brick Kane and Gary Owen Caris.
14

The Receiver seeks payment of the Receiver’s fees and expenses summarized in the

15 Administrative Expenses and Fund Balance spreadsheet (“Financial Summary”) attached as
16 Exhibit 1 to the Declaration of Brick Kane in support of this Motion and detailed in the billing
17 summaries included in the separate Appendix of Exhibits marked as Exhibits 2 through 8. During
18 the Expense Period, the Receiver has incurred fees for the Receiver and his deputies of
19 $20,835.70, Senior Staff fees of $23,172.30, Information Technology (IT) fees of $1,209.70, and
20 Support Staff fees of $699.80, for total Receiver fees of $45,917.50 for the period. The Receiver
21 has incurred Receiver’s expenses of $4,627.70 during this Expense Period, though the figure for
22 expenses on the Financial Summary during this period shows a negative number. There is a
23 negative figure for Receiver expenses during the period as the Receiver discovered that an expense
24 item in October 2016 was erroneously included as a Receiver’s accrued expense in the postage
25 and delivery category in the prior financial summary supporting the prior fee motion for the period
26 ending December 31, 2016 and was also properly included in that financial summary under
27 property insurance for one of the receivership properties. No cash was paid out of the estate for
28 that erroneous and duplicative accrued item listed for postage and delivery expense, and the
6
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1 current Financial Report reverses that accrual figure.
2

The Receiver has incurred fees and expenses for the services of the Receiver’s attorneys,

3 including the Receiver’s lead counsel, Diamond McCarthy, the Receiver’s local counsel, Kolesar
4 & Leatham Chtd. (“Kolesar Firm”), the Receiver’s special real estate foreclosure counsel in Utah,
5 Hatch, James & Dodge, A Professional Corporation (“Hatch Firm”), and the Receiver’s special
6 real estate title counsel in Utah, Nelson Christensen Hollingworth & Williams, P.C. (“Nelson
7 Firm”). Specifically, during the current Expense Period, the Receiver has incurred legal fees of
8 $78,588.90 and costs of $369.10 to Diamond McCarthy, legal fees of $375.00 and costs of
9 $4,828.82 to the Kolesar Firm, legal fees of $7,408.75 and costs of $504.67 to the Hatch Firm, and
10 legal fees of $1,583.00 and costs of $38.06 to the Nelson Firm, for total legal fees and costs in this
11 period of $93,696.30. The redacted billing records describing the services of Diamond McCarthy,
12 the Kolesar Firm, the Hatch Firm and the Nelson Firm are attached as Exhibits 9 through 18 in the
13 separate Appendix of Exhibits filed in support of this motion.
14

The redacted invoices for both the Receiver and his counsel provide detailed, itemized

15 descriptions of the extensive services rendered during the Expense Period. The primary activities
16 during the Expense Period and services of the Receiver and counsel are summarized below.
17

A.

Settlement with the LDS Church

18

The Receiver’s financial investigation and reconstruction showed that prior to the

19 commencement of the receivership, the Receivership Defendants made substantial donations of
20 money to the LDS Church. Based on documents from the Receivership Defendants’ records,
21 banking and other financial records and documents produced to the Receiver by the LDS Church,
22 the pre-receivership donations totaled $2,677,975.67. The Receiver contended that these
23 payments could be recovered by the Receiver from the LDS Church as actual and constructive
24 fraudulent transfers and pursuant to other theories of recovery, including unjust enrichment. The
25 Receiver and the LDS Church entered into a series of tolling agreements by which any statutes of
26 limitations on filing suit were tolled to allow the parties to try to resolve the claims without the
27 necessity of litigation.
28

The LDS Church was represented by counsel throughout the case and has monitored the
7
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1 outcome of the proceedings before this Court as well as in the criminal action against Jeremy
2 Johnson. The Receiver through counsel has kept counsel for the LDS Church apprised of
3 developments in the cases as well.
4

In light of the entry of Stipulated Final Orders with Jeremy Johnson and the I Works

5 defendants who stipulated to judgment, and with relief defendants Sharla Johnson, Zibby, LLC,
6 Zibby Flight Service, LLC, and Orange Cat Investments, LLC, the Receiver continued
7 negotiations with the LDS Church during this Expense Period to reach a settlement agreement to
8 address the recovery by the estate of the pre-receivership donations. During the Expense Period,
9 the Receiver with the guidance of its lead counsel Diamond McCarthy provided the LDS Church
10 with extensive financial and other documentation it requested and answered a number of detailed
11 questions about the I Works business and financial transactions relevant to the donations made.
12 The Receiver, Diamond McCarthy and counsel for the LDS Church conducted a full day, face-to13 face meeting in January 2017 during which the Receiver provided additional information in
14 response to questions by the LDS Church and addressed the amount and basis of the Receiver’s
15 claims. These discussions continued after the face to face meeting and culminated with a written
16 Settlement Agreement for a cash payment of $2,350,000, representing 87.8% of the total
17 donations made pre-receivership since 2006. The Settlement Agreement provides that the
18 Receiver has not accused the LDS Church of any wrongdoing, and the parties to the Settlement
19 Agreement agree that the Settlement Agreement is not an admission of liability or wrongdoing by
20 the LDS Church.
21

The Receiver through its lead counsel prepared and filed a motion for approval of the

22 Settlement Agreement with the LDS Church. The settlement was approved and the $2,350,000
23 settlement payment made to the estate in June 2017.
24

B.

Administration and Sale of Real and Personal Property Assets

25

During the Expense Period, the Receiver concluded sales of two real estate assets,

26 liquidated stock and sold precious metals and two watches, and made other recoveries from
27 personal property resulting in funds paid to the estate of over $1 million. With respect to the real
28 estate assets sold, consummation of the Court-approved sales of those assets requires the Receiver
8
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1 and his counsel to work together to conclude the transaction. The Receiver coordinates the closing
2 with the escrow and title company and works with counsel to obtain and review the final form of
3 deed. In some cases, there may be recorded notices of pending action that the Receiver must
4 withdraw with the assistance of counsel and additional liens may need to be removed to allow the
5 sale to be completed. All asset sales require the Receiver's representatives to coordinate with the
6 buyer to deliver possession, keys or other access to the purchased property and to address other
7 closing and transfer issues.
8
9

1. Manti Duplex
During this Expense Period, one of the real property assets sold by the Receiver was a

10 duplex located in Manti, Utah. The duplex was occupied, and during this period, the Receiver’s
11 Utah foreclosure counsel, the Hatch Firm, completed an unlawful detainer action against the
12 tenants to remove them so that the property could be sold. The Receiver’s deputy, Kenton
13 Johnson, arranged to testify at the unlawful detainer trial by telephone with the assistance of the
14 Hatch Firm. The Receiver provided the tenants some relocation assistance in order to have them
15 timely vacate the property so that the sale to the third party buyer could be completed. The Manti
16 property was one of the properties subject to the I Works Stipulated Order as to which Jeremy
17 Johnson relinquished any claim or interest and the Receiver was authorized to sell the property
18 without further order of the Court. The estate obtained net sale proceeds of $141,571.22 from the
19 Manti property sale.
20
21

2. Fort Pierce
The Receiver also sold property located in Fort Pierce, Utah that was relinquished to the

22 estate through the Kerry Johnson Stipulated Order. The Receiver had previously recorded a lis
23 pendens against the property to protect the estate’s interest in it until the litigation was resolved.
24 The Receiver’s counsel, Diamond McCarthy, prepared a withdrawal of the lis pendens to allow the
25 sale to go through and assisted the Receiver in reviewing the sale documents and the form of the
26 grant deed and in providing the necessary documents so that the escrow and title company were
27 assured of the Receiver’s authority to sell the property without another Court order. The estate
28 recovered $74,427.38 from the sale of the Ft. Pierce property.
9
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1
2

3. Lot Line Dispute
Disputes arose with the buyer of one of the two lots formerly owned by Anthon Holdings

3 known as the Castle Rock lots which the Receiver had sold in the prior expense period. The buyer
4 of the lot was aware of a lot line dispute prior to the sale, which was made on an “as is” basis, but
5 attempted to claim the Receiver had some obligation to address and defend the buyer’s claim to
6 title to the disputed portion of the lot. The Receiver’s counsel Diamond McCarthy provided a
7 detailed response denying the Receiver was responsible in any way for addressing the lot line
8 issue, and no further action was taken by the buyer.
9
10

4. Precious Metals
The Receiver successfully sold over $177,000 worth of precious metals and two watches

11 relinquished to the Receiver pursuant to the Kerry Johnson Stipulated Order and the I Works
12 Stipulated Order. The liquidation of these items of personal property required coordination with
13 Brinks where they had been maintained in a guarded location and delivery to a precious metals
14 dealer in California which had previously purchased other precious metals from the estate. The
15 two high-end watches were sold at auction by Statewide Auctioneers, which has also successfully
16 sold other assets for the estate.
17
18

5. Pacific Mercantile Bank Stock
Another receivership asset administered and liquidated by the Receiver during the Expense

19 Period is 500,000 shares of stock in Pacific Mercantile Bancorp (“PMB”). The Court authorized
20 the Receiver to sell the stock on the NASDAQ exchange after the Court overruled an objection to
21 the Receiver’s request to liquidate the stock filed by Terrason Spinks. The stock was liquidated
22 with the assistance of a brokerage company, and the Receiver had to address with the brokerage
23 the form of the stock certificate issued by PMB to reflect the Receiver’s interest in the shares and
24 the Receiver’s right to liquidate under orders of the Court, among other issues. The Receiver
25 obtained $623,346.62, net of broker’s costs, for the PMB stock.
26
27

6. Belize Property
The Receiver continued his efforts to administer and sell the real property titled to the

28 entity Belize Beach Holdings Ltd. located on Ambergris in Belize which is the entity’s sole asset.
10
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1 In a prior Expense Period, the Receiver recorded documents from a Court in Belize recognizing
2 the Receiver’s interest in the entity and the property and obtained an order of this Court
3 authorizing the Receiver to market and sell the property or the estate’s interest in the Belize Beach
4 Holdings entity (Doc. No. 1918). During this Expense Period, with the assistance of local counsel
5 in Belize and its real estate agent, the Receiver continued to market the Belize property and to
6 negotiate with prospective buyers. During the Expense Period, the Receiver entered into
7 negotiations and exchanged proposals to purchase the property with an arm’s length, third party
8 buyer with whom the Receiver ultimately entered into a proposed sale contract after lengthy
9 negotiations. The Receiver reduced the asking price again to $379,000. In July 2017, a local
10 resident, Ruby Eiley (“Purchaser”), made a cash offer of $325,000 for the Belize Property. The
11 Receiver made a counteroffer of $330,000 which was accepted by the Purchaser. The Belize
12 Property is the subject of appending sale motion which was filed after the Expense Period.
13
14

7. 529 S. Woodsview
The Receiver also has continued to administer the estate’s interest in the 529 S.

15 Woodsview Circle residence (“Woodsview Property”) after Jeremy and Sharla Johnson vacated
16 the property pursuant to their respective Stipulated Final Orders. The Receiver continues to
17 address ongoing maintenance and repair issues and secure the premises.
18

The Receiver began foreclosure proceedings under his assigned first deed of trust

19 encumbering the Woodsview Property. Issues arose with the title company over the legal
20 description, and the Receiver has worked with Diamond McCarthy and the Nelson Firm as real
21 estate title counsel in addressing those issues and the Receiver’s claim against First American
22 Title Insurance Company (“First American”).
23

The Receiver subsequently commenced a judicial foreclosure action. The Hatch Firm is

24 the designated counsel in the judicial foreclosure action to foreclose on the first trust deed lien
25 assigned to the estate by the FDIC as receiver for SunFirst Bank. The Hatch Firm is working and
26 consulting with the Receiver’s lead receivership counsel in addressing litigation strategies for that
27 action. The judicial foreclosure litigation is ongoing. The Receiver anticipates a potential action
28 against First American in connection with its misconduct to, among other things, compensate the
11
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1 estate for any damages incurred as a result of First American’s errors and omissions.
2
3

7.

Other Miscellaneous Assets

The Receiver also addressed the administration and disposition of certain properties turned

4 over to the Receiver by Kerry and Barbara Johnson under the Kerry Johnson Stipulated Final
5 Order. The Receiver through its counsel Diamond McCarthy filed a claim to proceeds from a tax
6 sale of one of the properties subject to that final order, specifically certain property in Plumas
7 County, California. After the end of the Expense Period, the Receiver was paid over $41,000
8 from those sale proceeds for the benefit of the estate. The Receiver is also addressing the
9 disposition of two lots in Santa Cruz, California and vacant land in Lake Isabella, California which
10 was burned during a major wildfire in Kern County in mid-2016. There are practical limitations
11 on the Receiver’s ability to dispose of these properties which the Receiver has reviewed with
12 counsel and is continuing to address.
13

C.

Administrative Matters Related to the Federal Election Commission Lawsuit

14

During the Expense Period, the Receiver addressed a subpoena for records issued by the

15 Federal Election Commission (“FEC”) regarding the Receiver’s inventory of electronic and paper
16 records. The Receiver’s representatives and counsel spent considerable time in responding to the
17 subpoena for records. They reviewed and addressed the scope of the records sought by the
18 subpoena. The Receiver’s members and accounting staff reviewed and gathered voluminous
19 electronic and other records responsive to the request and worked with its counsel, Diamond
20 McCarthy, to prepare and submit the Receiver’s response and documents to the FEC.
21

D.

Court Filings

22

The Receiver’s counsel monitored filings in this case for their potential impact on the

23 receivership estate, as well as activities and filings in the Pokerstars civil asset forfeiture action in
24 the Southern District of New York.
25

Diamond McCarthy, with the assistance of the Kolesar Firm, the Receiver’s local counsel

26 in Nevada filed two motions during this Expense Period. One of the motions sought approval of
27 the Receiver’s settlement with the LDS Church, which was approved by the Court resulting in a
28 recovery of $2,350,000 for the estate. The other was a fee motion cover the six-month period
12

Case 2:10-cv-02203-MMD-GWF Document 2027 Filed 10/30/17 Page 13 of 17

1 ending December 31, 2016, which was granted as requested.
2

E.

Other Administrative Activities

3

The Receiver’s services and those of his counsel include numerous other administrative

4 and legal activities during this Expense Period. The Receiver’s deputies and staff respond to
5 inquiries from creditors, taxing authorities and others, deal with banks and other financial
6 institutions which may have receivership funds or documentation for accounts of Receivership
7 Defendants and perform other administrative tasks. Pursuant to the Receiver's duties, during this
8 Expense Period the Receiver continued to cooperate with law enforcement officials, responding to
9 inquiries and providing copies of the Receivership Defendants’ documents when requested. The
10 Receiver continues to monitor information regarding estate assets.
11

The Receiver’s counsel also responds to inquiries received from creditors and others, and

12 performs numerous other tasks in advising the Receiver and rendering services as Receiver’s
13 counsel to protect the estate, pursue claim enforcement, negotiate with various persons and entities
14 that are the subject of potential claims by the Receiver, and otherwise advance the interests of the
15 estate.
16

Numerous and varied issues arise in the supervision and administration of the estate by the

17 Receiver which are detailed in the billing records of the Receiver and counsel filed in support of
18 this Motion. The Receiver performs regular accounting and bank reconciliations for the
19 receivership accounts and through counsel provides copies of the monthly bank statements to the
20 parties. The Receiver also maintains and updates creditor lists for the case.
21

F.

Costs

22

The Receiver’s local counsel at the Kolesar firm has been responsible for the filing and

23 service of motions in this case. That firm’s costs consist primarily of reproduction and other
24 expenses associated with the filing and service of the Receiver’s motions, notice of which is
25 served on a large list of known non-consumer creditors and taxing agencies. In addition, with
26 respect to the Receiver’s expenses incurred during this period, the Receiver incurred total
27 expenses of $4,627.70 though the financial report shows a negative ending figure for the period
28 because of an adjustment for an expense item in October 2016 that was erroneously included as an
13
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1 accrued expense in the Receiver’s postage and delivery category, as explained above.
2 III.

THE FEES AND EXPENSES OF THE RECEIVER AND HIS PROFESSIONALS

3

SHOULD BE APPROVED

4

It is a fundamental tenet of receivership law that expenses of administration incurred by the

5 receiver, including those of the receiver, its counsel and others employed by the receiver,
6 constitute priority expenses for which compensation should be paid from the assets of the
7 receivership. As explained in the leading treatise Clark on Receivers:
8

The obligations and expenses which the court creates in its

9

administration of the property are necessarily burdens on the

10

property taken possession of, and this, irrespective of the question

11

who may be the ultimate owner, or who may have the preferred lien,

12

or who may invoke the receivership. The appointing court pledges

13

its good faith that all duly authorized obligations incurred during the

14

receivership shall be paid.

15 2 Clark, Ralph Ewing, A Treatise on the Law and Practice of Receivers § 637, p. 1052 (3rd ed.
16 1992).
17

The Motion establishes that the Receiver, his deputies, staff and counsel rendered

18 extensive services and obtained significant and excellent results for the receivership estate during
19 the Expense Period. See Federal Trade Commission v. Capital Acquisitions & Management
20 Corp., 2005 U.S. Dist. LEXIS 18504 (N.D. Ill. August 26, 2005). The activities in the
21 receivership by both the Receiver and his counsel are wide-ranging and varied. The billing rates
22 charged in this case reflected in the billing records filed in support of the Motion for the Receiver,
23 the Receiver’s members and senior accounting staff are discounted at 10% from the rates charged
24 by the Receiver’s firm in private sector cases as of the time of the Receiver’s appointment.
25 Because the Receiver does not raise the rates charged for his professionals during the case, and
26 because the Receiver established discounted rates in this case based on its 2010 private sector rates
27 even though the Receiver did not commence work until January 2011, the Receiver’s overall rates
28 in effect in this case are discounted materially more than 10% compared to the Receiver's rates for
14
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1 2017.
2

The rates charged by the Receiver’s former lead counsel for this case were discounted by

3 10% from the standard hourly billing rates charged as of 2011. Dentons agreed not to raise its
4 hourly rates for this matter for the duration of the receivership. The rates for the Receiver’s
5 counsel when Gary Owen Caris and Lesley Anne Hawes moved their practice to Diamond
6 McCarthy remain unchanged from the rates charged for their services at Dentons, namely 10% off
7 their standard hourly rates for 2011. The Receiver submits the fees and expenses are reasonable in
8 light of the services rendered and the results obtained, and that the fees and expenses requested
9 should be awarded in their entirety.
10 IV.

NOTICE OF THIS MOTION IS SUFFICIENT UNDER THE CIRCUMSTANCES

11

AND SHOULD BE APPROVED

12

Local Civil Rule 66-5 provides for service of notice of the hearing on various motions by a

13 receiver concerning the administration of the estate. That rule provides for service of the notice of
14 hearing on such motions on all creditors of the receivership estate. No hearing has been set on this
15 Motion and the provisions of Local Civil Rule 66-5 do not specifically apply. Consistent with the
16 Receiver’s practices throughout the case which have previously been approved by the Court, the
17 Receiver has served a notice of filing of the Motion on the parties and on all known non-consumer
18 creditors of the estate to provide them notice and an opportunity to be heard concerning the
19 Motion.
20

In this case, there are believed to be an extremely large number of potential consumer

21 creditors who may have claims against the Receivership Defendants arising out of the business
22 operations of the Receivership Defendants prior to the Receiver’s appointment, although the
23 precise number, identity and location of such consumer creditors have not been determined by the
24 Receiver at this time. Given the Receiver’s determination that more than $332.5 million in sales
25 revenues were generated by I Works and the related and affiliated entities, and given that the
26 money judgment in the I Works Stipulated order exceeds $280 million, the number of potential
27 consumer creditors is likely in the tens of thousands. It is not realistically possible or beneficial to
28 the estate and its creditors for the Receiver to attempt to identify and serve the potential consumer
15
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1 creditors with notice of this and other similar administrative motions, and the expense and burden
2 on the estate of attempting to effectuate such service would drain the estate’s resources and cause
3 undue administrative expense.
4

Based on the foregoing, to the extent that Local Rule 66-5 applies to this Motion, the

5 Receiver seeks an order providing that the notice requirement of that rule shall be deemed satisfied
6 if notice of the filing of the Motion is given by serving copies of all motion papers on the parties
7 to the action and by serving copies of the notice of filing of the motion on all known non8 consumer creditors. The Receiver submits that such service provides sufficient notice and an
9 opportunity for hearing to the interested parties and should be approved as adequate. The Court’s
10 authority, as a court of equity supervising a federal equity receivership, to issue such an
11 administrative order approving this form of notice has been previously detailed in the Receiver’s
12 memoranda supporting many of the Receiver’s prior motions and is summarized herein. See F.R.
13 Civ. P. 5(a) and (c) (authorizing the court to modify service procedures when numerous
14 defendants are involved in litigation); Local Rule 66-10 (receiver to administer receivership
15 estates “as nearly as may be in accordance with the practice in the administration of estates in
16 Chapter 11 bankruptcy case”); In re First Alliance Mortgage Co., 269 B.R. 428, 442 (C.D. Cal.
17 2001) (referencing in dicta in the court's recitation of facts the bankruptcy court's order limiting
18 notice issued in that case); 11 U.S.C. section 102(1)(A) (defining the phrase "after notice and a
19 hearing" to mean "after such notice as is appropriate in the particular circumstances, and such
20 opportunity for hearing as is appropriate in the particular circumstances"); 11 U.S.C. section
21 105(a) and (d) (granting broad equitable powers to the court to issue orders "necessary or
22 appropriate to carry out the provisions" of title 11 including "prescribing such limitations and
23 conditions as the court deems appropriate to ensure the case is handled expeditiously and
24 economically"); and F. R. Bankr. P. 2002(m) (authorizing the court to enter "orders designating
25 the matters in respect to which, the entity to whom, and the form and manner in which notices
26 shall be sent except as otherwise provided by these rules").
27
28
16
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1 V.

CONCLUSION

2

For the foregoing reasons, it is respectfully requested that the Court grant relief as

3 requested in the Motion.
4 DATED: October 27, 2017

Respectfully submitted,

5

BART K. LARSEN
SCOTT D. FLEMING
KOLESAR & LEATHAM, CHTD.

6
7
8

GARY OWEN CARIS
LESLEY ANNE HAWES
DIAMOND McCARTHY LLP

9
10
11
12
13
14

By:

/s/ Gary Owen Caris
Gary Owen Caris
Lesley Anne Hawes
Attorneys for Receiver
ROBB EVANS OF ROBB EVANS &
ASSOCIATES LLC

15
16
17
18
19
20
21
22
23
24
25
26
27
28
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1 BART K. LARSEN (Nev. SBN 008538)
blarsen@klnevada.com
2 SCOTT D. FLEMING (Nev. SBN 005638)
sfleming@klnevada.com
3 KOLESAR & LEATHAM, CHTD.
400 South Rampart Boulevard, Suite 400
4 Las Vegas, Nevada 89145
Telephone:
(702) 362-7800
5 Direct:
(702) 889-7752
Facsimile:
(702) 362-9472
6
GARY OWEN CARIS (CA SBN 088918)
7 gcaris@diamondmccarthy.com
LESLEY ANNE HAWES (CA SBN 117101)
8 lhawes@diamondmccarthy.com
DIAMOND McCARTHY LLP
9 1999 Avenue of the Stars, Suite 1100
Los Angeles, CA 90067
10 Telephone: (310) 651-2997
Facsimile: (424) 253-1101
11
12 Attorneys for Receiver
ROBB EVANS OF ROBB EVANS &
13 ASSOCIATES LLC
14
UNITED STATES DISTRICT COURT
15
DISTRICT OF NEVADA
16
17
FEDERAL TRADE COMMISSION,

Case No. 2:10-CV-02203-MMD-GWF

18
Plaintiff,
19

DECLARATION OF GARY OWEN
CARIS IN SUPPORT OF MOTION FOR
ORDER (1) APPROVING AND
AUTHORIZING PAYMENT OF
RECEIVER’S AND PROFESSIONALS’
FEES AND EXPENSES FROM JANUARY
1, 2017 THROUGH JULY 31, 2017;
AND (2) GRANTING RELIEF FROM
LOCAL RULE 66-5 PERTAINING TO
NOTICE TO CREDITORS

v.
20
JEREMY JOHNSON, individually, as officer
21 of Defendants I Works, Inc., etc., et al.,
22

Defendants.

23
24
25

I, Gary Owen Caris, declare:

26

1.

I am an attorney at law duly licensed to practice before all courts of the State of

27 California and I have been admitted to practice pro hac vice before the United States District
28 Court for the District of Nevada in the subject litigation. I am a partner in the firm of Diamond

1
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1 McCarthy LLP (“Diamond McCarthy”). I was formerly a partner at Dentons US LLP (“Dentons”)
2 until mid-June 2016 when I moved my practice to Diamond McCarthy and Dentons was
3 substituted out of the case with Court approval. I am one of the attorneys primarily responsible
4 for representing Robb Evans of Robb Evans & Associates LLC, the Receiver in this matter
5 ("Receiver"). I have personal knowledge of the matters set forth in this declaration, and if I were
6 called upon to testify in these matters, I could and would competently testify thereto.
7

2.

This declaration is submitted in support of the Receiver’s fourteenth fee motion.

8 The motion seeks, among other relief, approval and authorization for payment of the Receiver’s
9 legal fees and expenses for the seven-month period from January 1, 2017 through July 31, 2017
10 (“Expense Period”). The legal fees and expenses incurred during the Expense Period total
11 $93,696.30, including (a) fees of $78,588.90 and costs of $369.10 incurred to Diamond McCarthy,
12 (b) fees of $375.00 and expenses of $4,828.82 incurred to the Receiver’s local counsel in Nevada,
13 Kolesar & Leatham, Chtd. (“Kolesar Firm”), (c) fees of $7,408.75 and costs of $504.67 incurred
14 for the services of the Receiver’s special real estate foreclosure counsel in Utah, Hatch, James &
15 Dodge, A Professional Corporation (“Hatch Firm”), and (d) fees in the amount of $1,583.00 and
16 expenses of $38.06 for the services of the Receiver’s special real estate title counsel in Utah,
17 Nelson Christensen Hollingworth & Williams, P.C. (“Nelson Firm”).
18

3.

Since approximately June 13, 2016, Diamond McCarthy has been lead counsel for

19 the Receiver, replacing Dentons as former lead counsel for the Receiver in this case. Throughout
20 the case, I have coordinated with the Kolesar Firm so that the Kolesar Firm as local counsel has
21 been primarily responsible for assisting the Receiver in obtaining copies of pleadings from the
22 Court, assisting the Receiver in filing and service of pleadings and assisting the Receiver in
23 complying with the Court’s local rules and procedures. The Kolesar Firm assisted the Receiver in
24 filing and serving two motions during this period, including serving the lengthy list of non25 consumer creditors and taxing agencies who receive notice of the Receiver’s motions. The Hatch
26 Firm was engaged by the Receiver to provide advice and help the Receiver pursue an unlawful
27 detainer action following his foreclosure on the deed of trust held by Receivership Defendant New
28 Horizons Finance, Inc. against the duplex located in Manti, Utah as well as to pursue judicial and
2
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1 non-judicial foreclosure on the Receiver’s assigned deed of trust encumbering the 529 S.
2 Woodsview Circle property.
3

4.

Attached to the Appendix of Exhibits as Exhibits 9 through 15, inclusive, are true

4 and correct copies of the detailed, redacted time records of Diamond McCarthy. Attached to the
5 Appendix of Exhibits as Exhibits 16, 17, and 18 respectively, are the redacted billing records of
6 the Kolesar Firm, the Hatch Firm and the Nelson Firm for the Expense Period. The time records,
7 Exhibits 9 through 18, as well as the time records for the Receiver, his deputies, accountants and
8 staff, have been redacted by my firm where appropriate to preserve descriptions containing
9 confidential, sensitive, tactical, strategic, attorney-client privileged and/or attorney work-product
10 information. The Receiver has redacted information in the time entries that the Receiver deems
11 confidential or sensitive, tactical or strategic information related to his ongoing investigation,
12 litigation and potential litigation activities that could be compromised if disclosed at this time.
13

5.

One of the major remaining unliquidated assets of the receivership estate was a

14 claim by the Receiver for recovery of over $2.6 million in pre-receivership donations made by the
15 Receivership Defendants to the Church of Jesus Christ of Latter Day Saints (“LDS Church”). The
16 Receiver contended that these payments could be recovered by the Receiver from the LDS Church
17 as actual and constructive fraudulent transfers and pursuant to other theories of recovery, including
18 unjust enrichment. The Receiver and the LDS Church entered into a series of tolling agreements
19 prepared by my firm by which any statutes of limitations on filing suit were tolled to allow the
20 parties to try to resolve the claims without the necessity of litigation.
21

6.

The LDS Church was represented by counsel throughout the case and has

22 monitored the outcome of the proceedings before this Court as well as in the criminal action
23 against Jeremy Johnson. My firm continued to keep counsel for the LDS Church apprised of
24 developments in the cases as well.
25

7.

After the entry of Stipulated Final Orders with Jeremy Johnson and the I Works

26 defendants who stipulated to judgment, and with relief defendants Sharla Johnson, Zibby, LLC,
27 Zibby Flight Service, LLC, and Orange Cat Investments, LLC, during this Expense Period,
28 Diamond McCarthy on behalf of the Receiver continued discussions and negotiations with the
3
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1 LDS Church to reach a settlement agreement to address the recovery by the estate of the pre2 receivership donations. During the Expense Period, Diamond McCarthy worked with the
3 Receiver to provide the LDS Church with extensive financial and other documentation it requested
4 and responded to detailed questions about the I Works business and financial transactions relevant
5 to the donations made. The Receiver, Diamond McCarthy and counsel for the LDS Church
6 conducted a full day, face-to-face meeting in January 2017, during which the Receiver provided
7 additional information in response to questions by the LDS Church and addressed the amount and
8 basis of the Receiver’s claims. These discussions continued after the face to face meeting and
9 culminated with a written Settlement Agreement for a cash payment of $2,350,000, representing
10 87.8% of the total donations made pre-receivership since 2006. The Settlement Agreement
11 provides that the Receiver has not accused the LDS Church of any wrongdoing, and the parties to
12 the Settlement Agreement agree that the Settlement Agreement is not an admission of liability or
13 wrongdoing by the LDS Church.
14

8.

My firm prepared and filed a motion for approval of the Settlement Agreement

15 with the LDS Church. The settlement was approved by the Court and the settlement paid in full
16 by the LDS Church.
17

9.

Another receivership asset that was liquidated during this Expense Period was the

18 duplex located in Manti, Utah. The Hatch Firm assisted the Receiver in dealing with a tenant at
19 the Manti property who refused to vacate the property after the Receiver took title after a
20 foreclosure sale on a deed of trust held by a Receivership Defendant, New Horizons Finance. The
21 Receiver worked with the Hatch Firm to propose an agreement with the tenant to remain at the
22 property for a limited time after the foreclosure, but was not able to obtain the tenant’s consent.
23 The Hatch Firm subsequently commenced eviction proceedings against the tenant. An unlawful
24 detainer trial was held on March 8, 2017, and the Receiver was granted judgment for eviction
25 effective March 31, 2017.
26

10.

Diamond McCarthy also coordinated and worked with the Hatch Firm to pursue

27 foreclosure proceedings against the 529 S. Woodsview Circle property (“Woodsview Property”).
28 When title issues arose concerning the legal description of the property, my firm addressed these
4
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1 issues with First American Title Company (“First American”) which insured the Receiver’s lien.
2 My firm also worked with the Nelson Firm in Utah to address and review the claim against the
3 title company which my firm presented. The Hatch Firm filed a judicial foreclosure action on the
4 Receiver’s behalf in consultation with my firm, and the Hatch Firm is advancing that litigation
5 through service of the complaint, responding to communications from the parties, and other
6 litigation activities in the action. The Receiver anticipates a potential action against First
7 American in connection with its misconduct to, among other things, compensate the estate for any
8 damages incurred as a result of First American’s errors and omissions.
9

11.

In connection with the Receiver’s sale of property located in Fort Pierce, Utah that

10 was turned over to the Receiver under the Kerry Johnson Stipulated Final Order, my firm prepared
11 and filed a notice of withdrawal of the Receiver’s lis pendens and helped review and provide
12 relevant documents to facilitate the sale and closing.
13

12.

The Court previously approved the Receiver’s sale of two lots formerly owned by

14 Anthon Holdings Corp. known as the Castle Rock lots. Disputes arose with the buyer of one of
15 the two lots which the Receiver had sold in a prior expense period. The buyer of the lot was aware
16 of a lot line dispute prior to the sale, which was made on an “as is” basis, but attempted to claim
17 the Receiver had some obligation to address and defend the buyer’s claim to title to the disputed
18 portion of the lot. Diamond McCarthy provided a detailed response denying the Receiver was
19 responsible in any way for addressing in any way the lot line issue, and no further action was
20 taken by the buyer.
21

13.

One of the properties to be turned over to the Receiver under the Kerry Johnson

22 Stipulated Final Order was property in Plumas County, California. That property was subject to a
23 tax sale for years of delinquent property taxes. Diamond McCarthy filed a claim to proceeds from
24 a tax sale of that property on behalf of the Receiver. After the end of the Expense Period, the
25 Receiver was paid over $41,000 from those sale proceeds for the benefit of the estate.
26

14.

Diamond McCarthy also assisted the Receiver in responding to a subpoena issued

27 to the Receiver by the Federal Election Commission in connection with its action against John
28 Swallow and Jeremy Johnson. The subpoena requested physical and electronic records of the
5
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1 Receivership Defendants. I assisted the Receiver in reviewing the subpoena and its scope and
2 addressing the records to be turned over in response.
3

15.

Diamond McCarthy has monitored filings in this case for their potential impact on

4 the receivership estate. I also monitored the Pokerstars civil asset forfeiture action in the Southern
5 District of New York.
6

16.

Diamond McCarthy filed two motions during this Expense Period, including a

7 motion to approve the Receiver’s settlement with the LDS Church, which was approved by the
8 Court resulting in a recovery of $2,350,000 for the estate, and the Receiver’s prior fee motion
9 covering the six-month expense period ending December 31, 2016. That fee motion was granted
10 as requested.
11

15.

The rates that were charged by Dentons for its attorneys and paralegals in this

12 matter were discounted by 10% from the standard hourly billing rates charged as of 2011 when
13 this case commenced. Dentons agreed not to raise those rates during the course of this
14 engagement. Diamond McCarthy has billed the services for Lesley Anne Hawes and me, the
15 primary attorneys at the firm working on this matter, at the same hourly rates that were in effect
16 when we worked at Dentons.
17

16.

I am a partner of Diamond McCarthy. I am familiar with the methods and

18 procedures used by Diamond McCarthy to create, record and maintain billing records for the
19 firm’s clients. The billing summaries attached to the Appendix of Exhibits as Exhibits 9 through
20 15, inclusive, are prepared from computerized time records prepared contemporaneously with the
21 services rendered by each attorney and paralegal billing time to this matter. These computerized
22 records are prepared in the ordinary course of business by the attorneys and paralegals employed
23 by the firm who have a business duty to accurately record their time spent and services rendered
24 on the matters on which they perform work. The time records are transferred into a computerized
25 billing program that generates monthly invoices under the supervision of the firm’s respective
26 accounting departments. Based upon my experience with Diamond McCarthy, I believe the
27 methods and procedures for recording and accounting for time and services for the clients of
28 Diamond McCarthy are reliable and accurate.
6
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1

17.

I have over 36 years’ experience as a business and commercial litigator and also

2 have extensive experience as a bankruptcy attorney representing creditors in Chapter 11 and
3 Chapter 7 bankruptcy cases. For more than seventeen years I have also specialized in representing
4 receivers in federal equity receiverships. I believe the rates and the amount incurred by the
5 Receiver for legal services rendered during the Expense Period are reasonable and appropriate
6 based on the nature of the services rendered, the quality and amount of services provided, the
7 complexity of the issues involved and other factors under the circumstances, including the results
8 obtained.
9

I declare under penalty of perjury that the foregoing is true and correct and that this

10 declaration was executed this 25th day of October 2017 at Los Angeles, California.
11
/s/Gary Owen Caris
GARY OWEN CARIS

12
13
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16
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21
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24
25
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