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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
________________________________________________
)
)
)
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)
)
against
)
)
WG TRADING INVESTORS, L.P.,WG TRADING
) Civ. No. 09cv1750(GBD)
COMPANY, LIMITED PARTNERSHIP, WESTRIDGE )
CAPITAL MANAGEMENT, INC., PAUL GREENWOOD )
and STEPHEN WALSH, Defendants,
)
)
)
and
)
)
ROBIN GREENWOOD and JANET WALSH, Relief
)
Defendants.
)
)
)
COMMODITY FUTURES TRADING
)
COMMISSION, Plaintiff,
)
)
against
) Civ. No. 09cv1749(GBD)
)
STEPHEN WALSH, PAUL GREENWOOD,
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)
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)
WGIA, LLC, Defendants,
)
)
against
)
)
WESTRIDGE CAPITAL MANAGEMENT
)
ENHANCEMENT FUNDS, INC., WG TRADING
)
COMPANY, L.P.,WGI LLC, K&L INVESTMENTS
)
and JANET WALSH, Relief Defendants.
)
)
SECURITIES AND EXCHANGE COMMISSION,
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The CBS Master Trust (the “Trust”), in its own name and as successor to the
Viacom Master Trust, by and through its undersigned attorneys, submits this distribution
proposal in accordance with the Notice of Commencement of the Receiver’s Claims
Administration Procedures (the “September 2010 Notice”):
INTRODUCTION
For 13 years, according to the sworn testimony of Paul Greenwood, he and
Stephen Walsh ran an admitted Ponzi scheme in which they lied to institutional investors
about their investments, stole from investors to support their lavish personal lifestyles,
and, when those investments failed to earn the promised returns so that they could pay
back the stolen money, used funds from one set of investors to cover payments sought by
other investors.

See Testimony of Paul Greenwood, July 28, 2010, (“Greenwood

Testimony”) Tr. 22:5-7; 22:23-23:21; 24:5-25:25; 26:24-27:1, Exhibit A to the
Declaration of Rosanne C. Baxter, Esq., dated October 22, 2010. (“Baxter Dec.”)
As is the case with most Ponzi schemes, eventually the scheme was uncovered,
leading to the arrests of Walsh and Greenwood on federal securities charges, the
liquidation of their investment firms, the filing of these civil cases, the appointment of a
receiver, and this proceeding, in which this Court will be asked to decide the most
equitable method of distributing the remaining investor assets among the investors
defrauded by Walsh and Greenwood. Although the decision on a plan of distribution is
committed to the sound discretion of this Court, see SEC v. Credit Bancorp, Ltd., 290
F.3d 80, 82-83 (2d Cir. 2002), this Court’s powers are to be used to fashion a plan that is
“fair and reasonable.” SEC v. Byers, 637 F.Supp.2d 166, 168 (S.D.N.Y. 2009). The rule
has long been that “equality is equity,” Cunningham v. Brown, 265 U.S. 1, 13 (1924), and
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as a result, pro rata distribution of assets among all investors is the favored plan among
most courts and particularly in the Second Circuit. See, e.g., SEC v. Credit Bancorp,
Ltd., 290 F.3d 80, 82-83 (2d Cir. 2002). Further, the most equitable form of distribution
is the net investment method, in which withdrawals are deducted from total contributions
before a pro rata multiplier is applied.
STATEMENT OF FACTS
Investment Entities and Criminal Defendants
On February 25, 2009, Robb Evans & Associates LLC (the “Receiver”)1 was
appointed as Receiver for the various Westridge/WG Trading entities, as well as for
assets of the individual defendants. 2
Westridge Capital Management, Inc. (“Westridge”) is a Delaware corporation
formed in October 1983 by Greenwood, Walsh and James Carder, who were the sole
directors and shareholders.

First Receiver’s Report, p. 4.

Walsh and Greenwood

together owned 51% of Westridge; Carder owned 49%. Id. Walsh and Greenwood
resigned as directors in January 2000 but retained their ownership interests. Id.
WG Trading Company L.P. (“WGTC”) is a Delaware limited partnership
organized on August 24, 1990. First Receiver’s Report, p. 7. Walsh and Greenwood
were the managing general partners of WGTC. Id. WGTC was registered as a brokerdealer under the Securities Exchange Act of 1934 and was a commodity pool as defined
in Commodity Futures Trading Commission Regulations. Id.

1

Consistent with the usage in the Receiver’s reports, references herein to the Receiver will
include the Receiver, the Receiver’s deputies, its staff, and its counsel.
2
The Receiver has issued two reports to this Court regarding its activities, a report dated May 27,
2009, Doc. # 102 (the “First Receiver’s Report”), and a subsequent report dated June 3, 2010,
Doc. # 303 (the “Second Receiver’s Report”).

2
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WG Trading Investors L.P. (“WGTI”) is a Delaware limited partnership
organized on August 24, 1990. Walsh and Greenwood were the managing general
partners of WGTI. First Receiver’s Report, p. 10.
Greenwood and Walsh were arrested on February 25, 2009, on federal securities
charges; that same day, the SEC and CFTC filed the complaints in this proceeding. On
July 24, 2009, both Walsh and Greenwood were indicted by a federal grand jury on six
counts of federal fraud and securities violations: conspiracy to commit securities fraud
and wire fraud; securities fraud; commodities fraud; two counts of wire fraud; and money
laundering. Greenwood pleaded guilty to all counts, with a possible combined maximum
prison sentence of 85 years. Greenwood/Walsh Indictment, Ex. B, Baxter Dec. As part
of his plea agreement, he has agreed to forfeiture and to cooperate with federal
authorities, including by testifying against his former partner Walsh. Ex. C, Baxter Dec.
The Receiver’s two reports to this Court detail “a long history of WGTC’s and
WGTI’s practice of commingling funds, operating with utter disregard for corporate
governance, and employing fraudulent accounting practices.” Second Receiver’s Report,
p.1. Further, the Receiver concluded that “[t]he operations of WGTC and WGTI, when
considered as a single entity, also had elements of a classic Ponzi scheme.” Id.
CBS/Viacom Investment
The Trust, a pension plan trust which safeguards the retirement of more than
87,000 current and former workers, was among the institutional investors victimized by
the ongoing fraud and Ponzi scheme operated at WGTI and WGTC.

The Trust’s

investment commenced in 1998 under the name of the Viacom Inc. Master Trust and was
continued in later years under the name of its successor in interest, the CBS Master Trust.

3
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The Trust invested as a noteholder investor in WGTI beginning in 1998, under the
express conditions that WGTI “shall invest each borrowing of Original Principal in a
limited partnership interest in WG Trading Company.” Viacom, Inc. Master Promissory
Note dated June 2, 1998, Ex. D, Baxter Dec.

The Enhanced Core Equity Index

Guidelines provided to the Trust by Westridge and WGTC at the inception of the
investment relationship in 1998 also noted that “the cash provided to WG Trading will be
invested in the limited partnership”. Ex. E, Baxter Dec., p. 5. The same representation
was made in a chart regarding the Trust’s initial investment, stating explicitly that the
Trust “has provided WG Trading with cash to invest in the partnership in exchange for a
prommissory [sic] note.” Ex. F, Baxter Dec.

Trust personnel even questioned

Greenwood about the relationship between Westridge, WGTI and WGTC; Greenwood
gave the same assurances that the Trust’s funds were being invested in a limited
partnership at WGTC. Ex. G, Baxter Dec. (filed under seal).
The Trust remained invested in the WGTI investments until the appointment of
the Receiver in 2009 and made no cash withdrawals during the 11 years of its investment,
but was charged variation margin amounts3 as withdrawals.
WG Trading/Westridge Investments
Westridge offered institutional investors an Enhanced Equity Index program that
claimed to have earned returns in excess of the S&P 500 every month since April 1996.
First Receiver’s Report, p. 5. Presentation materials provided to investors, including
those that invested in WGTI, touted the relationship between Westridge and WG Trading,
3

As explained below, a portion of each investor’s contribution was invested in a futures position
through the Westridge entity. At times, depending on market condition, investors were subject to
margin calls on those futures positions. Margin calls could be satisfied either through additional
cash deposits or through deductions from an investor’s account, which were termed variation
margin withdrawals.

4
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stressing Westridge and WGTC’s status as entities regulated by the SEC and other
federal regulators. See Tab 2, First Receiver’s Report. The investment strategy called for
approximately 15% of an investor’s cash investment (the “Beta”) to be held by Westridge
to support a leveraged futures position; approximately 10% provided the necessary
margin for the investment in the futures position, and the remaining 5% was an additional
cash margin reserve. First Receiver’s Report, p. 5. The remaining 85% of the investor’s
cash was to be sent directly to WGTC for direct investment in the Enhanced Equity Index
program, or to be invested with WGTI through one of its investment alternatives. Id.
WGTI was always designed, however, as another avenue for investment in
WGTC.

As Greenwood testified during his allocution, “the other company, WG

Investors, was a [feeder] fund into WG Trading.” Greenwood Testimony, Tr. 21:18-23.
See also Ex. D, Baxter Dec. (Master Promissory Note to the Trust – signed by
Greenwood – reciting that funds would be “invest[ed] . . . in a limited partnership
interest in WG Trading Company Limited Partnership.”). See also CFTC Consent Order
Against Greenwood, dated July 28, 2010, Ex. H, Baxter Dec. (“CFTC Consent Order”), ¶
19 (“At all relevant times, [WGTI] . . . was a limited partner in [WGTC].”)
Presentation materials to WGTI investors presented an investment in WGTI as
indistinguishable from an investment in WGTC. According to the CFTC Consent Order,
“investors were told that WGTI was itself a limited partner of WGTC and that their funds
would be passed through to WGTC for investment.” CFTC Consent Order, ¶ 30. A
“background piece” provided to the Trust in 2001 stressed the benefits that accrued from
investing in the enhanced index strategy purportedly followed by Westridge and WGTC;
highlighted that Westridge and WGTC were “affiliated through common ownership”;

5
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touted that WGTC was a registered broker dealer; and promised that the entities were
under a greater than normal level of oversight:
Typically, most investment managers have oversight only from the SEC
and in some cases state Department of Corporations commissions. As a
registered investment advisor, Westridge Capital Management falls under
the Investment Advisors Act regulatory powers of the SEC. Because WG
Trading is a broker dealer, it has more extensive regulatory oversight and
its regulation is among the most stringent in the investment management
industry. It is regulated by the SEC, NASD and NYSE, plus the
American, Philadelphia and Pacific Stock Exchanges as well as the
Commodities Futures Trading Commission and the National Futures
Association.
Ex. I, p. 13 (unnumbered), Baxter Dec.
Similarly, in March 2004, a presentation to the Trust emphasized the relationship
between Westridge and WGTC, and the protections offered by WGTC, with no mention
of WGTI. Ex. J, Baxter Dec. The presentation stressed that WGTC was a registered
broker dealer (p. 3); that Westridge and WGTC shared their founding partners – Carder,
Greenwood, and Walsh (p. 4); the purported benefits of the Westridge and WGTC
investment strategies (pp. 7-13, 16-18); the advantages of WGTC’s status as a registered
broker dealer and member of various stock exchanges (p. 14); again touted the regulatory
oversight of WGTC by the SEC, NASD, NYSE, CFTC, and NFA (p. 15); and cited the
presence of external auditors as a further element of risk control. (p. 15).
The Fraud
As Greenwood testified, the operations at WGTI and WGTC were riddled with
fraud.4 He and Walsh represented to investors such as the Trust that “we were investing
all of the funds into the index arbitrage strategy, and, in fact, we didn’t.” Greenwood
Testimony, Tr. 22:5-7. Greenwood admitted to stealing from investors – “money that we
4

Asked why he was pleading guilty to six counts of securities fraud and other charges,
Greenwood answered, “Because I am guilty.” Greenwood Testimony, Tr. 20:20-21.

6
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took out personally for basically our own use,” and admitted that “you treated these
partnerships as your own personal bank accounts.” Id., Tr. 24:5-14. The fraud continued
from prior to 1996 through 2009. Id., Tr. 26:24-27:1. CFTC Consent Order, ¶, 28.
According to Greenwood, some of the funds received from investors were indeed
invested as promised, some was stolen, and some was “invested in other investments that
the investors were not aware of and [we] misled the investors.” Id., Tr. 22:24-23:3.
Investors were given inaccurate statements based on “manufactured” rates of return. Id.,
Tr. 23:4-12; 24:19-25:1. Pressure on Walsh and Greenwood increased because of an
unauthorized and undisclosed investment in Signal Apparel Co., Inc., which “ended up
losing a lot of money.”

Id., Tr. 23:18-21.

As the following exchange between

Greenwood and the Hon. Miriam Goldman Cedarbaum makes clear, Greenwood not only
admitted that the operations at WGTI/WGTC were a Ponzi scheme but admitted the
underlying characteristics of a Ponzi scheme, that when funds were short because of the
thefts and because of losses, money from one group of investors was used to pay off
other investors who asked for their money back:
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

And none of your investors asked for the money?
When they asked for the money we would give them money back
so in some sense -So this was a Ponzi scheme, as it is loosely called?
Well, sort of, because we actually had –
You were using other monies to make up for what you couldn’t give?
That’s correct.
But, of course, you never could make it up entirely?
Well, initially we thought we could and as time went on the hole got bigger and
bigger and at a point we couldn’t.
Well, if you were taking money out for yourselves, you could never make it up,
right, unless you made huge profits?
That’s correct.
And you knew that from the beginning, that if you were taking it for personal use?
MR. HAFETZ: May I have one minute, your Honor.
THE COURT: Sure.

7
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(Pause)
Early on after the partnership was established and the investors had given us the
money, it became apparent we couldn’t give back the money we were taking out.
So you knew it for a long time?
We did know it for a long time and we continued to do it.
And you continued to take money out for your own use?
Yes, we did. Id., Tr. 25:2-26:2.

WGTI and WGTC Funds Were Extensively Commingled
The Receiver’s forensic examination of the books and records of WGTC and
WGTI “revealed a long history of WGTC’s and WGTI’s practice of commingling funds,
operating with utter disregard for corporate governance, and employing fraudulent
accounting practices in an apparent attempt to conceal the true financial condition of the
entities from investors, potential investors and, in the case of WGTC, its regulators.”
First Receiver’s Report, p. 2.
A forensic examination of the records of WGTC and WGTI and related
documentation by Peter A. Salomon, CPA, CFF, Managing Director, Navigant
Consulting, Inc., on behalf of certain noteholder investors including the Trust, further
established “significant and extensive commingling of investor funds between WGTC
and WGTI.” See Ex. K, Baxter Dec., Expert Report of Peter A. Salomon, CPA, CFF,
dated October 22, 2010 (“Navigant Report”), p. 8 (filed under seal). This commingling
served “no valid business purpose,” and instead supports a conclusion that the two
entities “relied upon each other for cash management purposes, transferring funds
between entities when cash shortages were imminent.” Id.
According to the Navigant Report, examples of commingling can be grouped into
several categories:

8
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•

Investor contributions received by the wrong entity. Investor contributions that
had been made to WGTI were in some instances received and recorded
improperly by WGTC. In other instances, investor contributions that had been
made to WGTC were in some instances received and recorded improperly by
WGTI. See Navigant Report, pp. 8-10.

•

Cash management to disguise liquidity issues. Payments were made from one
entity to the other entity’s investors, when the first entity was too short of cash to
have paid the investor. For example, WGTC paid a WGTI noteholder more than
$63 million to close its account, when WGTI had only $22 million in cash in its
accounts. Similarly, WGTI paid $200 million to a WGTC investor when WGTC
had less than $127 million in its accounts. Id., pp. 10-11.

•

Investors frequently paid by the wrong entity. More than $300 million in
payments were made from WGTI to WGTC limited partner investors with no
evidence of a valid business purpose underlying these payments. Id., pp. 11-12.

•

Other transfers that lacked a business purpose. Other transfers were made
between WGTC and WGTI that lacked a business purpose. Id., pp. 12-13.

•

Variation margin payments. Variation margin payments were paid or advanced
by WGTC for WGTI investors from September 2008 through January 2009. Id.,
p. 13.
The First Receiver’s Report similarly documented the extensive commingling of

funds between WGTC and WGTI, including contributions by investors credited to the
wrong entity; transfers between WGTC and WGTI for no apparent business purpose; and
payments to investors in one entity by the other entity. See First Receiver’s Report, pp.
15-17.
WGTI And WGTC Operated As A Single Entity
Although WGTI and WGTC were nominally separate entities, an examination of
their operations reveals that the two were so intertwined that they operated as one. In
fact, the Second Receiver’s Report is devoted largely to “support[ing] the Receiver’s
conclusion that WGTC and WGTI were operated as a single entity and that neither entity
could have survived without the financial support of investor funds raised by the other
entity.” Second Receiver’s Report, p. 3. Further, the Receiver concluded that “[t]he
9
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operations of WGTC and WGTI, when considered as a single entity, also had elements of
a classic Ponzi scheme.” Id., p. 1.
•

Accounting processes and internal controls for both companies were performed
by the same employee. Id., p. 1.

•

WGTI received funds from and/or paid funds to WGTC’s investors; WGTC
received funds and/or paid funds to WGTI’s investors. Id., p. 2.

•

Payments made to Walsh or Greenwood were either charged to WGTI as
reductions of its capital in WGTC, or as receivables due from Walsh and
Greenwood. Id., p. 2.

•

Payments made by either entity to Carder were charged to WGTI. Id., p. 2.

•

All losses from WGTC’s investment in Signal Apparel Co., Inc., (“Signal
Apparel”) were charged to WGTI. Id., p. 2.

•

Although WGTI was a limited partner in WGTC, it was allocated a different,
“plugged” rate of return as opposed to the other limited partners, reflecting the
difference between the actual rate of return and the amount allocated to the other
limited partners by Greenwood. Id., p. 3.

Similarly, the Navigant Report detailed the extensive evidence that WGTC and
WGTI operated as a single entity, including improper accounting for an investment by
WGTC in Signal Apparel in which WGTC’s losses in Signal Apparel were charged to
WGTI; the “plug” earnings attributed to WGTI’s limited partnership interest in WGTC;
advances paid to Walsh and Greenwood by WGTC but charged as reductions in WGTI’s
capital account at WGTC; WGTI’s payment of $25 million to GMAC Commercial Credit
in connection with WGTC’s investment in Signal Apparel; and transfer of WGTI interest
income to WGTC. See Navigant Report, pp. 21-23.
WGTC/WGTI Operated As A Ponzi Scheme
The Receiver concluded that “[t]he operations of WGTC and WGTI, when
considered as a single entity, also had elements of a classic Ponzi scheme.” Second
Receiver’s Report, p. 1. The Receiver further concluded that the combined earnings of

10
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the entities (WGTC, WGTI and WGI5) between 1996 and 2008 were approximately
$330.6 million, yet the entities paid out $434.9 million in earnings to its fully-redeemed
investors, and paid or committed to pay another $546.8 million to its open investors Id.,
pp. 19-20. Paying out more to some investors than the entities received in earnings could
not have been accomplished without taking those funds from other investors – the classic
hallmark of a Ponzi scheme. See Navigant Report, p. 18 (quoting SEC definition of a
Ponzi scheme as “an investment fund that involves the payment of purported returns to
existing investors from funds contributed by new investors.”) The Navigant Report also
concludes that both WGTI and WGTC were operated as a Ponzi scheme, with money
from investors used to pay redemptions to other investors as well as to fund Walsh and
Greenwood’s personal lifestyles. Navigant Report, pp. 18-21.
Greenwood admitted not only the Ponzi scheme label but the workings of a Ponzi
scheme in his testimony, when he admitted using “other monies to make up for what you
couldn’t give” when asked by some investors for their money back.

Greenwood

Testimony, Tr. 25:2-26:2. According to the CFTC Consent Order, Greenwood and
Walsh used investor funds to “meet the periodic redemption requests of other investors.”
CFTC Consent Order, ¶ 36.
Misallocation of Income to WGTI as a Limited Partner of WGTC
WGTI was itself a limited partner investor in WGTC (First Receiver’s Report, p.
9; CFTC Consent Order, ¶ 19), and should have been treated the same as other WGTC
limited partners.

Analysis of the records shows, however, that WGTI was treated

differently – and disadvantageously – in comparison to the other WGTC limited partners.
Although all limited partner returns were based upon a rate fabricated by Greenwood
5

WGI LLC was a wholly-owned affiliate of WGTI. First Receiver’s Report, p. 17, 18.

11
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each month (see First Receiver’s Report, pp. 8-9), according to the Receiver’s analysis,
WGTI received a “plugged” allocated return that reflected whatever amount remained
after income allocations were made to the other limited partners. First Receiver’s Report,
p. 9. Further, WGTI was charged for the performance fees that should have been shown
as income to Walsh and Greenwood. Id. Instead of accruing earnings as did other
limited partners, WGTI was allocated losses of $7.4 million. Id., p. 13.
Signal Apparel Investment
Signal Apparel was a corporation in which WGTC was heavily invested; the
investment caused significant losses.6 First Receiver’s Report, pp. 19-20. The payments
and other costs associated with the Signal Apparel investment totaled $198 million,
nearly all of which was charged to WGTI, rather than WGTC.

According to the

Receiver, “the investors of WGTI paid at least $181.7 million of WGTC’s loss, which
should have been allocated to all investors of WGTC.” First Receiver’s Report, p. 24. Of
this amount, $102.9 million was charged by WGTC against WGTI’s capital account in
WGTC, and the remaining $78.8 million was paid by WGTI itself.

The improper

accounting practices with regard to Signal Apparel were also documented in the Navigant
Report, p. 22.
ARGUMENT
I.

THIS COURT HAS DISCRETION TO APPROVE AN EQUITABLE PLAN
OF DISTRIBUTION
As the investor funds in the Receiver’s care exceed the claims made against those

funds by current investors in the various WGTI/WGTC funds, this Court must choose
between a pro rata distribution plan that provides recovery to each investor, in
6

As Greenwood testified, “we had an investment in a company called Signal Apparel which had
done very bad and we ended up losing a lot of money.” Greenwood Testimony, Tr. 23:18-20

12
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proportional share to its net investment, or a “tracing” argument that leaves the majority
of the investors with little or no recovery by rewarding a few investors for the fiction that
the funds the fraudsters left in their nominal accounts were actually theirs. For decades
courts in this circuit and throughout the country have followed the maxim that “equality
is equity,” Cunningham v. Brown, 265 U.S. 1, 13 (1924), and the law and the facts
compel an equal and equitable result here.
This Court has “broad authority to craft remedies for violations of the federal
securities laws.” SEC v. Byers, 637 F.Supp.2d 166, 174 (S.D.N.Y. 2009), citing Official
Comm. of Unsecured Creditors of WorldCom, Inc., v. SEC, 467 F.3d 73, 81 (2d Cir.
2006). The watchword in such cases is equity. District courts have “wide equitable
discretion,” SEC v. Infinity Group Co., 226 Fed. Appx. 217, 218 (3d Cir. 2007), but that
discretion is to be used to “determine the most equitable remedy.” SEC v. Forex Asset
Mgmt. LLC, 242 F.3d 325, 331 (5th Cir. 2001). See SEC v. Byers, 637 F.Supp.2d at 168
(District Court’s “responsibility [is] to approve a distribution plan only if it is fair and
reasonable.”); CFTC v. Rolando, No. 3:08-CV-0064, 2008 WL 5225851 *3, (D. Conn.
Dec. 10, 2008) (District Court “acts as a court of equity and seeks to do justice in the
circumstances for all of the defrauded investors.”); Gordon v. Dadante, No. 1:05-CV2726, 2010 WL 148131, at *3 (N.D. Ohio Jan. 11, 2010) (task before the District Court in
evaluating a receiver’s plan “is to do justice to the extent possible”).
II.

THE INVESTOR FUNDS SHOULD BE DISTRIBUTED PRO RATA
AMONG ALL INVESTORS.
Since the time of the original Ponzi scheme, when Charles Ponzi attracted

investors in Boston by promising returns of 150 percent until his scheme collapsed in
August 1920, courts have adhered to the principle that victims of fraud are “all of one
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class, actuated by the same purpose to save themselves from the effect of [the fraudster’s]
insolvency.” Cunningham v. Brown, 265 U.S. 1, 13 (1924). It is these circumstances that
the Supreme Court characterized as “call[ing] strongly for the principle that equality is
equity,” id., and such is true here.
This rule that “equality is equity” has been followed consistently; under
Cunningham, courts reviewing receivership distribution plans will often pool funds and
impose pro rata distribution plans so as to protect different groups of investors victimized
by the same fraud. See, e.g., United States v. Real Property Located at 13328 and 13324
State Highway 75 North, 89 F.3d 551, 553 (9th Cir. 1996) (“Instead of engaging in a
tracing fiction, the equities demand that all [] defrauded customers share equally in the
fund of pooled assets”) (internal citation omitted). Because “equitable theories of relief
are generally premised on the wrongdoing of the defrauding party,” CFTC v. Rolando,
2008 WL 5225851 *3, No. 3:08-CV-0064, (D. Conn. Dec. 10, 2008), courts will reject
plans that indiscriminately benefit one group of investors over others who were also
victimized by the same defrauding party. As the First Circuit stated in rejecting a
constructive trust approach even where tracing was possible, it is “inequitable to allow
[one victim] to benefit merely because defendants spent the other victim’s funds first.”
United States v. Durham, 86 F.3d 70, 73 (5th Cir. 1996). See also SEC v. Credit
Bancorp, Ltd., 290 F.3d 80, 89 (2d Cir. 2002) (quoting Durham).
Indeed, “[t]racing analysis . . . has been almost universally rejected by courts as
inequitable.” Byers, 637 F.Supp.2d at 177. See, e.g., In re Johnson, 80 B.R. 791, 799
(Bankr. E.D. Va. 1987) (finding that the Seventh Circuit has “abandoned the tracing rule
[and has] . . . harmonized with Cunningham by applying the policy behind the rule:
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equity”) (affirming pro rata distribution of Ponzi scheme). Tracing is disfavored because
there is generally no “equitable basis” to distinguish between those investors who can or
and cannot trace their specific assets. SEC v. Infinity Group Co., 226 Fed. Appx. at 219
(“The mere fact that [plaintiff invested with the fraudulent group] just two days before its
account was frozen[, which enabled the tracing of plaintiff’s deposits,] does not give
[plaintiff] equitable priority over the thousands of other victims.”) (affirming pro rata
distribution); Gordon v. Dadante, No. 1:05-CV-2726, 2010 WL 148131, at *4 (N.D.
Ohio Jan. 11, 2010) (rejecting tracing even where possible; likening pooling to pooling of
the goods stolen by a burglar is inapplicable because “[w]hereas a burglar’s various
crimes are all truly independent of each other, in a Ponzi scheme, each victim is used to
defraud the others.”)
Following these standards, courts, including the Second Circuit, “repeatedly have
recognized that pro rata distribution to multiple victims of fraud is appropriate.” SEC v.
Infinity Group Co., 226 Fed. Appx. at 218.

“In the Second Circuit, the pro rata

distribution of funds to fraud victims is generally presumed to be the most equitable
relief.” C.F.T.C. v. Efrosman, No. 05 Civ. 08422, 2009 WL 2958389, at *8 (S.D.N.Y.
Sept. 16, 2009). See also Alonso v. Trigueros, 369 Fed. Appx. 178, 179 (2d Cir. 2010
(approving pro rata distribution of funds of defrauded victims); SEC v. Credit Bancorp,
Ltd., 290 F.3d 80, 82-83 (2d Cir. 2002) (affirming the approval of a receiver’s pro rata
distribution plan); In re Dreier LLP, 429 B.R. 112, 134 (Bankr. S.D.N.Y. 2010) (“The
right of a Ponzi scheme victim to trace his investment, and gain priority over other
victims, is severely limited.”); SEC v. Byers, 637 F.Supp.2d 166, 177 (S.D.N.Y. 2009)
(affirming pro rata distribution plan to victims of a Ponzi scheme because “the
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alternatives to pro rata distribution that have been proposed would create unfair results by
rewarding certain investors over others based on arbitrary factors.”
Pro rata is the favored method of distribution by other courts as well, even in
cases where certain victims’ money might be traceable, because alterative forms of
distribution create unfair results. See, e.g., SEC v. Capital Consults., LLC, 397 F.3d 733,
737 (9th Cir. 2005) (affirming pro rata distribution of pooled assets); SEC v. Forex, 242
F.3d 325, 328, 331 (5th Cir. 2001) (affirming district court’s approval of a pro rata
distribution plan of pooled investor assets, even where one investor’s investment was
segregated in a separate account; endorsing receiver’s judgment that the segregated
investment “was simply another investment in the [] foreign currency program, and
therefore should be analyzed similarly to the other investors’ contributions” and the lower
court’s finding that “the facts did not support a remedy that would elevate [one
investor’s] claim above the other victims”); CFTC v. Topworth Int’l, Ltd., 205 F.3d
1107, 1116 (9th Cir. 2000) (affirming pro rata plan); SEC v. Elliot, 953 F.2d 1560, 156970 (11th Cir. 1993) (disallowing tracing, even where possible, as inequitable); Gordon v.
Dadante, No. 1:05-CV-2726, 2010 WL 148131, at *4 (N.D. Ohio Jan. 11, 2010)
(approving the pro rata distribution plan proposed by the receiver as “the more equitable
of the proposals”);

Adams v. Moriarty, 127 P.3d 621, 625 (Ok. Civ. App. 2009)

(ordering pro rata distribution of assets from Ponzi scheme); CFTC v. Equity Fin. Group,
LLC, No. Civ. 04-1512, 2005 WL 2143975 (D.N.J. Sept. 2, 2005) at *24 (“[I]t would be
inequitable to allow those claimants who are able to trace their funds to recover at the
expense of other similarly situated claimants.”) (magistrate judge recommending pro rata
distribution); In re Lemons & Assoc., Inc., 67 B.R. 198, 213-14 (D. Bankr. Nev. 1986)
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(ordering pro rata distribution; “a creditor cannot sufficiently identify or trace the trust res
through a comingled fund where the fund is too small to satisfy the claims of similarly
situated parties. To do so would allow that claimant to benefit at the expense of those
who have equally strong equitable claims.”).
A.

Requirements For Pro Rata Distribution

As stated by the Second Circuit, “[c]ourts have favored pro rata distribution of
assets where, as here, the funds of the defrauded victims were commingled and where
victims were similarly situated with respect to their relationship to the defrauders.” SEC
v. Credit Bancorp, 290 F.3d at 88-89. See also SEC v. Byers, 637 F.Supp.2d at 177.
(i)

The WGTI and WGTC Funds Were Commingled

Although there is little specificity in the case law on the extent of the
commingling necessary to satisfy the first prong of the standard,7 some courts have
concluded that “due to the fungibility of money, any commingling is enough to warrant
treating all the funds as tainted.”

SEC v. Byers, 637 F.Supp.2d at 177 (original

emphasis). See CFTC v. Eustache, No. 05-2973, 2008 WL 471574, at *7 (E.D. Pa. Feb.
19, 2008) (holding that pro rata distribution plan was acceptable even when commingling
was “not necessarily systematic,” where the commingling “reflect[ed] . . . blurring of the
distinction between the Receivership funds” and “effectively deposited the money in the
Offshore Fund, without any disclosure to investors.”)
Given the “extensive commingling of investor funds” (First Receiver’s Report, p.
15) identified by the Receiver’s investigation as well as the extensive commingling
documented in the Navigant Report, it is clear that “[u]nder any standard of
7

“The extent of commingling necessary to satisfy this requirement is unclear, and no case
addresses it at any length.” Byers, 637 F.Supp.2d at 177.
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commingling, . . . this requirement is satisfied.” SEC v. Byers, 637 F.Supp.2d at 178.
The First Receiver’s Report set forth detailed examples of commingled funds, from
transfers between WGTI and WGTC of more than a billion dollars; contributions by
WGTI investors that were improperly received by WGTC, and the reverse, contributions
by WGTC investors by the improperly received by WGTI; a $200 million payments by
WGTI to a WGTC limited partner investor, when WGTC lacked sufficient funds to
make this payment; payment by WGTC of $63 million to a WGTI investor when WGTI
lacked the funds to make the payment; further payments from one entity to the other’s
investors, transfers between the two entities that lacked apparent business purposes; and
transfers between the entities that seemed designed to cover funding shortfalls. First
Receiver’s Report, pp. 15-17.

The Navigant Report documented similar extensive

evidence of commingling. See Navigant Report, pp. 8-13.
Nor should any claims by the Limited Partners that the funds remaining in their
accounts be treated as theirs be given any credence, considering the extensive
commingling detailed above. As the Byers court observed, funds that are found in one
investor’s account when the fraudulent scheme is discovered are unlikely to be that of the
named investor; “given the commingling that occurred, in all likelihood it includes
money transferred from an investor who never had any intention of investing in a
commodity fund.” Byers, 637 F.Supp.2d at 179). It is for this reason that the Receiver
concluded in its second report that “it is unable to identify the beneficiaries of the
liquidated assets.” The import of that statement is not that it is technically impossible to
show how funds were moved from one account to another, but that the sheer volume of
transfers, thefts, and underfunding makes it impossible to say whose funds were stolen by
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the fraudsters, or whose funds were used to pay off cashed-out investors. Further,
“evidence of some commingling . . . suggests it is merely a coincidence” that one fund is
not as extensively commingled as another. Id. (citing SEC v. George, 426 F.3d 786, 799
(6th Cir. 2005) (“The mere coincidence that the defendants chose the relief defendants
(instead of others) to receive funds contributed by other investors in order to delay the
discovery of this scheme does not entitle the relief defendants to preferential treatment.”).
The extensive evidence of commingling of investor funds between WGTC and
WGTI as detailed by the Receiver and confirmed in the Navigant Report are more than
sufficient to satisfy the standard of commingling. See SEC v. Credit Bancorp, 290 F.3d
at 88-89. Further, the record evidence here far exceeds the minimal commingling shown
in other cases where pro rata distribution has been ordered. See, e.g., SEC v. Byers, 637
F.Supp.2d at 177 (ordering pro rata distribution where “there is some evidence that
commingling occurred, and the law does not appear to require more than that.”). To
conclude that the funds remaining in the WGTC limited partner accounts at the time of
the Receiver’s appointment in February 2009 were actually solely the funds of those
limited partners alone would be to ignore the brazen and blatant shell game that was
played for years at WGTI and WGTC with the funds of all investors. As the Receiver
has concluded, both WGTC and WGTI were operated as a Ponzi scheme, with funds
from one investor used to pay redemptions to other investors. See Second Receiver’s
Report, p. 1, 19-20. It has long been recognized that tracing or constructive trust theories
are unfair in such frauds, because it is “inequitable to allow [one victim] to benefit merely
because defendants spent the other victim’s funds first.” United States v. Durham, 86
F.3d 70, 73 (5th Cir. 1996).
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All Investors Are Similarly-Situated

The second requirement for pro rata distribution of assets in an investment fraud
or Ponzi scheme is that investors be “similarly situated with respect to their relationship
to the defrauders.” SEC v. Credit Bancorp, 290 F.3d at 88-89 (emphasis added). In
evaluating the requirement that investors be “similarly situated,” courts should not
demand exact parity but reasonable similarity.

See Lizardo v. Dennys, Inc., 270 F.3d

94, 101 (2d Cir. 2001) (finding that the phrase “similarly situated” does not require that
“circumstances [are] identical, but there should be a reasonably close resemblance of
facts and circumstances”).
When victims are similarly situated, it can be inequitable for receiverships to
distinguish between them. See Elliot, 953 F.2d at 1570 (11th Cir. 1993) (“As all of the
former securities owners occupied the same legal position, it would not be equitable to
give some of them preferential treatment in equity.”); Rolando, 2008 WL 5225851 at *4
(affirming pro rata distribution when victims “ceded control of their money . . . [and

understood that] investment decisions [were] made for the group as a whole.”). The
timing of a victim’s deposits typically does not affect the victim’s status as a ‘similarly
situated’ party. See, e.g., Rolando, 2008 WL 5225851 at *2 (“Those who gave . . . funds
on day one of [the] scheme and those who gave . . . funds on the last day, or even the last
hour, were equally defrauded.”) (approving pro rata distribution plan and rejecting
contention of one investor that he should receive 100% of investment because he
deposited assets on the last day before the scheme was shut down).
Investors have been held to be similarly situated when the same role has been
played by investment advisers as to all investors, when offering materials highlighted the
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common role played by those advisers, especially those involved in the fraud, as well as
highlighting the common risk facing all investors; and when cash from the operations
was pooled to pay for operating expenses and distributions across the various investment
offerings. Byers, 637 F.Supp.2d at 180. Courts have also viewed the joint marketing of
plans to different groups of investors as significant, in that it “encouraged investors to
perceive the funds as a part of a whole.” CFTC v. Eustache, 2008 WL 471574, at *8
(ordering pro rata distribution where investors in one fund were promised their
investments in one fund would be rolled into another fund). See also In re Dreier, 429
B.R. at 134-135 (finding that objecting party was similarly situated in his relationship to
defrauder as other victims and therefore subject to pro rata distribution; alternative would
be an “unfair” priority.”
All investors in WGTI and WGTC are similarly situated in so far as their
relationship with the defrauders. Greenwood and Walsh played the same role with
respect to both entities, as they were the managing partners of both WGTC and WGTI.
First Receiver’s Report, pp. 7, 10; Navigant Report, p. 15. Marketing materials presented
to investors touted the roles played by both Greenwood and Walsh in the investment
management of both WGTI and WGTC. See Exs. I, J, Baxter Dec. The same marketing
materials were presented to investors from both WGTC and WGTI, thereby stressing the
same risks and rewards to both groups. Navigant Report, p. 15. WGTI investors were
encouraged to consider the extensive regulation under which WGTC operated, and the
existence of audited financial statements, as an additional element of “risk control.” See
Ex. J, Baxter Dec. Identical rates of return were promised, and posted, to investors in
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both entities. Navigant Report, p. 15. One person maintained the accounting records for
both WGTI and WGTC. First Receiver’s Report, p. 1; Navigant Report, p. 15.
Most importantly, investors in WGTI were promised, time and again, that their
funds were to be invested into partnership interests at WGTC. Master Promissory Notes
promised that WGTI “shall invest each borrowing of Original Principal in a limited
partnership interest in WG Trading Company.” Ex. D, Baxter Dec. Explanatory material
about the investment program explained that, for WGTI investors, “the cash provided to
WG Trading will be invested in the limited partnership”. Ex. E, Baxter Dec., p. 5. The
same representations were made in marketing materials, saying that the Trust, a WGTI
investor, “has provided WG Trading with cash to invest in the partnership in exchange
for a prommissory [sic] note.” Ex. F, Baxter Dec. Greenwood even gave personal
assurances that the Trust’s funds were being invested, through WGTI, in a limited partner
investment in WGTC. Ex. G, Baxter Dec. WGTI investors were “encouraged . . . to
perceive the funds as a part of a whole.” CFTC v. Eustache, 2008 WL 471574, at *8.
They are, and should be treated as, similarly situated as the WGTC investors in terms of
their relationship to the defrauders.
B.

Funds Should Be Distributed Pursuant To A Net Investment Method

The final decision is the exact method of pro rata distribution to be employed.
The most equitable method is the net investment method, in which a pro rata distribution
is based on each investor’s total contribution, minus any withdrawals that investor has
taken in the past. See SEC v. Byers, 637 F. Supp.2d at 171-72. This method has been
endorsed as the “most equitable.” Id. at 182 (ordering net investor method over rising
tide method, in that net investor method would “provide the greatest number of investors
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with the greatest recovery possible without inequitably rewarding some investors at the
expense of others.). See also SEC v. Capital Consults., LLC, 397 F.3d 733, 737 (9th Cir.
2005) (affirming pro rata distribution of pooled assets according to “money-in-moneyout” formula, another term for net investment); In re Madoff, 424 B.R. 122, 134-135
(S.D.N.Y. Bankr. 2010) (ordering net investment distribution to defrauded investors
because in Ponzi scheme, “the only verifiable amounts that are manifest from the books
and records are the cash deposits and withdrawals.”); CFTC v. Capitalstreet Financial
LLC, No. 3:09 CV 387, 2010 WL 2572349 *1 (W.D.N.C. June 18, 2010) (endorsing pro
rata distribution plan according to net investment method as “the most equitable method
of distributing the receivership assets among Capitalstreet’s investors”); SEC v. Alanar,
No. 1:05 CV 1102, 2010 WL 148259 * 1 (S.D. Ind. Jan. 12, 2010) (plan of distribution
required that “[a]ll investors eventually will be paid the same fraction of their [Adjusted
Net Investor Claim]”); Gordon v. Dadante, 2010 WL 148131, at *2 (endorsing receiver’s
plan to distribute funds pro rata on a net investor method); CFTC v. Barki, No. 3:09 CV
106, 2009 WL 3839389 *3 (W.D.N.C. Nov. 12, 2009) (district court rejected receiver’s
recommendation of rising tide distribution, ordered net investment distribution as “most
equitable”); CFTC v. Topworth, 205 F.3d at 1115-16 (affirming pro rata plan based on a
net investment method as “establishing net equity.”); SEC v. Amerifirst Funding Inc., No.
3:07-CV-1188, 2008 WL 919546 * 6 (N.D. Tex. March 13, 2008) (rejecting rising ride
method in favor of net investor method as more equitable).
Other methods, such as the “rising tide” method, can result in additional inequities
for victims. The rising tide method, in which a pro rata percentage is first applied to an
investor’s total investment before the investor’s withdrawals are subtracted, treats
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unequally investors with the same dollar amounts at risk at the time the fraud was
discovered.

This following simple example illustrates the inequity.

Investor One

contributes $20 million to the defrauder’s fund in Year One of the fraud, and in Year
Two withdraws $15 million, leaving $5 million in cash invested for nine years. Investor
Two contributes $5 million in Year Nine of the fraud, and, like Investor One, leaves that
$5 million invested until the fraud is discovered in Year Ten. Both investors have $5
million in cash invested with the defrauder. Both made a daily decision to leave that
money invested. Under a net investment theory, both will receive the same prorated
share of their $5 million investment. But under a rising tide theory, unless the pro rata
multiplier is greater than .75, Investor One will receive no recovery ($20 million x .75 =
$15 million - $15 million in previous withdrawals = zero recovery). Investor Two,
however, will receive a full pro rated share of $3.75 million ($5 million x .75 = $3.75
million). This inequity occurs because the rising tide method stresses the wrong
consideration, in that it views equity by some percentage of recovery over the life of an
investment rather than the net investment at the time the fraud was discovered. In order
to treat all investors equally, all recoveries should be pro rated from this simple, equitable
base point.
As noted recently in a similar case, “[a]n under-appreciated evil of substantial
frauds . . . is how they pit their victims against one another.” U.S. v. Dreier, 682
F.Supp.2d 417, 418 (S.D.N.Y. 2010). Pro rata distribution, based upon net investment, is
the most straightforward and equitable method to “do justice,” Gordon v. Dadante, 2010
WL 148131 *3, for the defrauded investors of WGTI and WGTC.
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CONCLUSION
For the foregoing reasons, the CBS Master Trust respectfully submits that the
investor assets of the WGTI and WGTC entities should be distributed among all investors
pro rata, pursuant to a net investment method.
Dated: October 22, 2010
Respectfully submitted,
BOIES, SCHILLER & FLEXNER LLP
By:

Christopher E. Duffy
575 Lexington Avenue
New York, New York 10022
(212) 446-2300
(212) 446-2350 (facsimile)
and
/s/ Rosanne C. Baxter
Rosanne C. Baxter
333 Main Street
Armonk, New York 10504
(914) 749-8200
(914) 749-8300 (facsimile)
rbaxter@bsfllp.com

Counsel for Interested Party
CBS Master Trust
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CERTIFICATE OF SERVICE
This is to certify that on October 22, 2010, the foregoing Submission By The CBS
Master Trust Regarding Plan of Distribution, Declaration of Rosanne C. Baxter and
Supporting Exhibits was filed electronically with the Clerk of the Court via ECF and
served electronically via the ECF system on all appearing parties and counsel of record.

By: /s/ Sara Clinton
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
________________________________________________
)
)
)
Plaintiff,
)
)
against
)
)
WG TRADING INVESTORS, L.P.,WG TRADING
) Civ. No. 09cv1750(GBD)
COMPANY, LIMITED PARTNERSHIP, WESTRIDGE )
CAPITAL MANAGEMENT, INC., PAUL GREENWOOD )
and STEPHEN WALSH, Defendants,
)
)
and
)
)
ROBIN GREENWOOD and JANET WALSH, Relief
)
Defendants.
)
)
)
COMMODITY FUTURES TRADING
)
COMMISSION, Plaintiff,
)
)
against
) Civ. No. 09cv1749(GBD)
)
STEPHEN WALSH, PAUL GREENWOOD,
)
WESTRIDGE CAPITAL MANAGEMENT, INC.,
)
WG TRADING INVESTORS, L.P. and
)
WGIA, LLC, Defendants,
)
)
against
)
)
WESTRIDGE CAPITAL MANAGEMENT
)
ENHANCEMENT FUNDS, INC., WG TRADING
)
COMPANY, L.P.,WGI LLC, K&L INVESTMENTS
)
and JANET WALSH, Relief Defendants.
)
)
SECURITIES AND EXCHANGE COMMISSION,

DECLARATION OF ROSANNE C. BAXTER IN SUPPORT OF SUBMISSION
BY CBS MASTER TRUST REGARDING PLAN OF DISTRIBUTION
I, ROSANNE C. BAXTER, declare and state as follows:
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I am an attorney at law admitted to practice in the State of New York and

before the United States District Court of the Southern District of New York. I am
counsel to the law firm of Boies, Schiller & Flexner LLP, counsel for Interested Party
CBS. Master Trust (the “Trust”). I am personally familiar with the facts set forth herein
and submit this declaration in support of the Trust’s Submission Regarding Plan of
Distribution.
2.

Attached hereto as Exhibit A is a true and correct copy of the testimony of

Paul Greenwood, July 28, 2010 before the United States District Court for the Southern
District of New York.
3.

Attached hereto as Exhibit B is a true and correct copy of the Indictment

returned against Paul Greenwood and Stephen Walsh on July 24, 2009.
4.

Attached hereto as Exhibit C is a true and correct copy of a letter

agreement dated July 15, 2010 between Paul Greenwood and the Office of the United
States Attorney for the Southern District of New York evidencing the plea agreement
with Mr. Greenwood.
5.

Attached hereto as Exhibit D is a true and correct copy of the Viacom Inc.,

Master Promissory Note dated June 2, 1998.
6.

Attached hereto as Exhibit E is a true and correct copy of Enhanced Core

Equity Index Guidelines provided to the Trust by WGTI/WGTC in 1998, along with
associated materials.
7.

Attached hereto as Exhibit F is a true and correct copy of a Westridge/

WG Trading Enhanced S&P 500 Index Strategy chart, provided to the Trust by
WGTI/WGTC.
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Attached hereto as Exhibit G is a true and correct copy of emails

exchanged between Trust personnel and personnel of WGTI/WGTC and/or its associated
entities. (filed under seal)
9.

Attached hereto as Exhibit H is a true and correct copy of a Consent Order

entered into by Paul Greenwood as of July 28, 2010.
10.

Attached hereto as Exhibit I is a true and correct copy of correspondence

dated March 9, 2001 addressed to the Trust from Westridge and accompanying materials.
11.

Attached hereto as Exhibit J is a true and correct copy of a presentation

made to the Trust by Westridge/WGTI/WGTC dated March 10, 2004.
12.

Attached hereto as Exhibit K is a true and correct copy of the report of

Peter A. Salomon, CPA, CFF, Managing Director, Navigant Consulting, Inc., prepared
on behalf of certain note holder investors, including the Trust, in this matter. (filed under
seal)
Armonk, New York
Dated: October 22, 2010

/s/ Rosanne C. Baxter___
ROSANNE C. BAXTER
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------------------------x
UNITED STATES OF AMERICA,
v.

09 Cr. 722 (MGC)

PAUL GREENWOOD,
Defendant.
------------------------------x
July 28, 2010
10:45 a.m.
Before:
HON. MIRIAM GOLDMAN CEDARBAUM,
District Judge

APPEARANCES

PREET BHARARA,
United States Attorney for the
Southern District of New York
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BY THE COURT:
Q. Mr. Greenwood, I understand that you would like to enter a
plea of guilty to the charges against you.
A. That's correct.
Q. Before I can enter your plea, I have to satisfy myself that
you understand exactly the consequences of entering a plea of
guilty and that you are entering this plea of your own free
will and that you understand everything concerning the plea,
all of its consequences so for those purposes, I would like to
ask you some questions.
First of all, where were you born?
A. Los Angeles, California.
Q. And how much education have you had?
A. I have a Bachelor's degree in psychology and MBA and
doctorate in economics.
Q. So there is no question that you have a clear knowledge of
the English language?
A. Yes.
Q. That you are highly literate in English, but nevertheless
if I say something that you don't understand or ask you
something that is not clear to you, please tell me and I will
explain it further.
Within the last 24 hours, have you taken any substance
or drugs that might affect the clarity of your mind?
A. No.
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Q. Nothing at all, not even an aspirin?
A. Nothing.
Q. And within the last 48 hours, have you had any alcoholic
beverages?
A. Yes.
Q. What and when?
A. A Margarita last night.
Q. All right. And what is contained in a Margarita?
A. Tequila and I'm not sure what else. Some sort of a juice,
lime juice, I think.
Q. I see.
Is your mind clear this morning?
A. Yes.
Q. The effects of the Margaretta, whatever it is, I take it,
has worn off entirely?
A. Completely.
Q. Very well.
Have you carefully discussed the charges against you
with your lawyer?
A. Yes, I have.
Q. And have you discussed with him the consequences of this
plea?
A. Yes, I have.
Q. Nevertheless, I would like to review that with you because
I want to be sure that you really know what you are doing and
SOUTHERN DISTRICT REPORTERS, P.C.
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most important what you are giving up.
Let me turn first to what you are giving up when you
enter a plea of guilty because under our law you have an
absolute right to continue to plead not guilty and to put the
government to its proof beyond a reasonable doubt of each of
the charges against you.
You have the right at a trial at which you put the
government to its proof to a judgment by a jury of twelve
persons, and at that trial you have the right to question the
witnesses against you and at that same trial you have the right
not to yourself testify in any respect, because nobody can
compel you to incriminate yourself, and your silence may not be
used against you in any way at a trial.
Do you understand all of that?
A. Yes, I do.
Q. But if I enter your plea of guilty, it is as if that jury
of twelve persons brought in a verdict of guilty after a full
trial at which the government proved your guilt beyond a
reasonable doubt. If I enter your plea of guilty there will be
no further trial of any kind, you will stand convicted as if
that jury had brought in a verdict against you.
Do you understand that?
A. I understand.
Q. At a trial you would have the power of the court to
subpoena witnesses in your behalf. You are giving all of that
SOUTHERN DISTRICT REPORTERS, P.C.
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up if I enter your plea of guilty.
A. I understand.
Q. Now I would like to review with you the charges against you
to which you wish to enter a plea of guilty.
There are six counts against you.
Count 1 charges you with conspiracy to commit
securities fraud and wire fraud. That is a charge of violating
the general conspiracy statute of the criminal law, Section 371
of Title 18, and if I enter your plea of guilty to that charge
you are subject to a sentence of up to five years in prison to
be followed by a term of supervised release of up to three
years. In addition, you are subject to a fine.
THE COURT: Now, which is it? This is just
boilerplate. It doesn't tell the defendant whether you are
talking about twice the pecuniary loss or twice the pecuniary
gain and what that is. The formulaic statements are menseless.
I have it all the time in plea agreements and I don't
understand why.
MR. O'DONNELL: It is the greatest of those three
categories here, your Honor.
THE COURT: Which is?
MR. O'DONNELL: In this case conservatively the
greatest of the three categories would be twice the loss to the
investors, which is approximately, according to the receiver's
calculations, approximately at least eight or nine hundred
SOUTHERN DISTRICT REPORTERS, P.C.
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million dollars.
BY THE COURT:
Q. You are subject to a fine of twice that if I enter your
plea of guilty to Count 1 of the indictment.
Do you understand that?
A. Yes, I do.
Q. I should also tell you, because this will apply to all of
the supervised release provisions, that if you should violate
the -- if you are sentenced to prison and to supervised release
following your release from prison, if you should violate any
of the conditions of supervised release you are subject to an
additional term of imprisonment of the length of supervised
release without regard to the initial sentence of imprisonment.
Do you understand that?
A. Yes, I do.
Q. Very well.
And that applies to every part of a sentence of
supervised release, that is, the supervised release on any or
all of the counts against you.
Count 2 of the indictment charges you with securities
fraud. And I see you are being charged with both securities
fraud and aiding and abetting securities fraud.
If I enter your plea of guilty to that charge you are
subject to a term of imprisonment of up to 20 years, and if you
are sentenced to a term of imprisonment you are subject to a
SOUTHERN DISTRICT REPORTERS, P.C.
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term of up to three years of supervised release following your
release from prison. In addition, you are subject to a fine of
up to $5 million. And on each of these counts you are subject
to a special assessment of $100, which although it is not a
fine, it is collectible as if it were a fine.
Do you understand all of that?
A. Yes, I do.
Q. Count 3 of the indictment charges you with commodities
fraud, that is, it charges you with engaging in transactions
and practices and courses of business which operated as a fraud
upon clients and participants of a commodities pool that you
operated from at least 1996 through February of 2009.
If I enter your plea of guilty to that charge, you are
subject to a sentence of up to ten years in prison to be
followed by a term of up to three years of supervised release
upon your release from prison?
THE COURT: And which is the fine here?
MR. O'DONNELL: Again, your Honor, I think for
purposes of the plea allocution the fine should be the highest
number, which would be twice the gross loss of all of the
investors.
THE COURT: Very well.
BY THE COURT:
Q. You are subject to a fine on this charge of twice the gross
pecuniary loss to all of those who participated in this
SOUTHERN DISTRICT REPORTERS, P.C.
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commodities pool that you operated.
Do you understand that?
A. Yes, I do.
Q. Very well.
Now, each of Counts 4 and 5 charge you with wire fraud
in violation of the Criminal Code of the United States, Section
1343 and, again, you are charged with aiding and abetting as
well.
If I enter your plea to those charges, Counts 4 and 5,
on each of them you are subject to a sentence of up to 20 years
in prison and upon your release to a term of up to three years
of supervised release and in addition you are subject to a
fine.
THE COURT: And what is the fine here?
MR. O'DONNELL: Again, your Honor, I think the same
analysis would be appropriate.
THE COURT: I can't tell from looking. Which is the
biggest number?
MR. O'DONNELL: The biggest number would be the loss
to the investor that the receiver preliminarily calculated to
the eight to nine hundred million dollar range, so the
potentially greatest fine could be twice that number.
THE COURT: Very well.
BY THE COURT:
Q. Do you understand that that fine of up to twice the gross
SOUTHERN DISTRICT REPORTERS, P.C.
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pecuniary loss to your investors is the fine on each of those
charges?
A. Yes, I do.
Q. That is, Counts 4 and 5 of the indictment.
And Count 6 of the indictment charges you with money
laundering in violation of the Criminal Code of the United
States from about 1996 through about February of 2009, and that
you engaged -- it is charged that you engaged in a monetary
transaction in criminally derived property that was more than
$10,000 in value and was derived from the unlawful activity to
which you are pleading in the other counts.
You understand that?
A. Yes, I do.
Q. If I enter your plea of guilty to Count 6, you are subject
to a sentence of imprisonment of up to ten years, and if you
are sentenced to a term of imprisonment upon your release from
prison you are subject to a term of up to three years of
supervised release, and, again, you are subject to a fine.
THE COURT: Now, which is it here?
MR. O'DONNELL: Again, your Honor, the same analysis
would apply. It should be -THE COURT: Right, but which is the largest?
MR. O'DONNELL: The largest would be twice the gross
pecuniary loss to the investors which is approximately twice
eight or nine hundred million dollar.
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THE COURT: Very well.
BY THE COURT:
Q. Do you understand that?
A. Yes, I do.
Q. Now, this is a cooperation agreement and I am less
interested in your agreement to cooperate than in making sure
you understand what you are facing.
I see you also have admitted to the forfeiture
allegation in the indictment.
A. That's correct.
Q. Is that correct?
A. Yes.
MR. HAFETZ: Your Honor, I'm sorry.
With regard to the statement of the amount of fine
that Mr. O'Donnell has put on the record, my understanding is
that potentially the amount that it could be -THE COURT: It is up to that amount, that is the
maximum, that is correct, but it is the maximum that I want to
be sure Mr. Greenwood understand, that he is subject to that in
the event that the numbers warrant it.
MR. HAFETZ: Right, if the numbers warrant it, right,
correct, yes.
THE COURT: It's not -- well, you can see in this
agreement that we have boilerplate recitation from the statute.
MR. HAFETZ: Yes.
SOUTHERN DISTRICT REPORTERS, P.C.
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THE COURT: But I want to be sure that Mr. Greenwood
has some conception of what it means and what we are talking
about.
MR. HAFETZ: Yes.
THE COURT: I am not a lover of boilerplate when
people's liberty is very clearly very much at stake.
MR. HAFETZ: Yes.
BY THE COURT:
Q. Have you familiarized yourself with the forfeiture
allegation in the indictment?
A. Yes, I have.
Q. And do you understand how much you are likely to forfeit
here?
A. Yes, I do.
Q. Now, you also have received the agreement of the government
to give you credit for the value of any assets that you
disgorged in the enforcement proceeding, that is, that you
turned over to the receiver or the Securities and Exchange
Commission or the Commodities Futures Trading Commission.
Do you understand that?
A. Yes, I do.
Q. That is actually a concession to you.
THE COURT: Now, much of this later boilerplate I
don't see the relevance of it at all.
I am not governed by the sentencing guidelines. I
SOUTHERN DISTRICT REPORTERS, P.C.
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don't understand what difference it makes that the conduct
constitutes relevant conduct under the sentencing guidelines.
Why is this all boilerplate here?
I keep urging the government to drop the formulas
which have no meaning to the defendant and really don't have
much meaning to the judge anymore.
MR. O'DONNELL: Your Honor, it is part of the
defendant's proffer before his plea. He acknowledged that
certain of the conduct predated the times alleged in the
indictment and we put it in the agreement simply to reflect the
defendant was accepting responsible for that conduct, so that's
really why it is in our agreement with the defendant.
THE COURT: Yes. But what is the relevance of his
agreeing that it is relevant conduct pursuant to the United
States sentencing guidelines?
MR. O'DONNELL: Your Honor, I think it just
demonstrates he is accepting responsibilities for -THE COURT: Well, I think it is because you are so
accustomed to including a lot of formulaic verbiage is the only
way I can put it which has no bearing on sentence, especially
now that the guidelines no longer apply. You are still
repeating language that was written at a time when they did
apply.
MR. O'DONNELL: Yes, your Honor.
THE COURT: Why is that?
SOUTHERN DISTRICT REPORTERS, P.C.
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MR. O'DONNELL: Well, we think it is important that
the defendant accept responsibility for that conduct and -THE COURT: Why don't you have him agree that he
accepts responsible instead of that the conduct set forth in
subsection 2 constitutes relevant conduct, relevant conduct
pursuant to the sentencing guidelines.
You know, I keep urging the government that putting in
formulaic words that have no real meaning -- if what you wanted
him to take responsible for something, you should say so.
That's not what this says.
I keep trying to send that message back.
MR. O'DONNELL: I think basically -THE COURT: That the plea agreement should not be a
form that covers any possible plea, it's only this plea that
I'm taking at the moment.
MR. O'DONNELL: Very well, your Honor. This is
designed so that that conduct can be considered by the court in
fashioning a sentence.
THE COURT: And otherwise it could not, is that what
you're saying?
MR. O'DONNELL: I think -THE COURT: That is, I don't want to -- this is too
important an act for Mr. Greenwood for me to get sidetracked,
but I really wish the government would leave some of this form,
would mar some of its form, let me put it that way, would not
SOUTHERN DISTRICT REPORTERS, P.C.
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just copy forms mindlessly.
MR. O'DONNELL: Okay, your Honor.
THE COURT: Because they have much less impact and
they really have no meaning.
I'm interested in what the defendant is giving up and
he is interested in what he is facing and the other legal
issues are a different matter and a lot of this language
doesn't apply to him.
I'm trying to look through and find out what does and
make sure that he understands that.
BY THE COURT:
Q. There is no question, Mr. Greenwood, and I see it has been
told to you many times, that the government cannot set your
sentence, that only I have the responsible for setting your
sentence, and I will determine your sentence without any
participation by the government in my decision.
A. I understand.
Q. But you have other cooperation arrangements that you have
agreed to with the government that really don't bear on my
sentence.
I am looking to make sure that you understand what it
is that your giving up, and I see that you are giving up a very
important right, which is the right of appeal in your
agreement.
For example, you have in here -SOUTHERN DISTRICT REPORTERS, P.C.
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THE COURT: We know that Mr. Greenwood is a citizen.
You have in here a whole paragraph on what would happen if he
were not, but he is. So why is that paragraph here?
MR. O'DONNELL: Your Honor, in light of the recent
Supreme Court decisions on ineffective assistance involving the
immigration consequences we put that in all our agreements.
THE COURT: Even on people that can't possibly be
deported.
MR. O'DONNELL: Yes, your Honor.
THE COURT: Well, does that make sense, Mr. O'Donnell?
You are much too intelligent to think that makes sense.
MR. O'DONNELL: Obviously, your Honor, in this case it
doesn't apply.
THE COURT: It has no application at all. Why would
you put in surplus irrelevant verbiage when a plea agreement is
a serious agreement between two parties and this does not apply
to either party.
MR. O'DONNELL: That's a fair point, your Honor.
THE COURT: You are telling me that you have formed,
that you are afraid to change a word, even if they clearly have
no relevance. When I say you, I'm not talking about you
individually.
MR. O'DONNELL: I understand that. I am not taking
this personally.
THE COURT: I am sending back to your office a message
SOUTHERN DISTRICT REPORTERS, P.C.
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that you should never leave a form up marred. The fact that
there is a case that applies to a different circumstance is not
a reason for including it in this plea agreement.
MR. O'DONNELL: That's a fair point, your Honor.
THE COURT: It makes no sense and it is a distraction
from what does matter here.
BY THE COURT:
Q. In any event, you have a very important right of appeal
from my sentence and which in this agreement you have given up.
Did you discuss that carefully with your lawyer before
you agreed to it?
A. Yes, yes, I did.
Q. And do you understand the importance of what you are giving
up?
A. Yes, I do.
Q. And are you giving that up of your own free will?
A. Yes, I am.
Q. With a full understanding of what you are giving up?
A. Yes. Yes.
Q. Very well.
Now, it is also accurate that once you enter this
plea, you will not be able to withdraw it, so this is the time
to be sure that you want to plead to everything that you are
pleading to because you will not be able to change your mind.
A. I understand.
SOUTHERN DISTRICT REPORTERS, P.C.
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Q. That is, you will not be able to raise any reason why what
will result in a judgment of conviction can be attacked legally
either by appeal or any other method, by collateral attack of
some kind. You are giving up all of those rights in this
agreement, and I hope you discussed that carefully with your
lawyer.
A. I did.
Q. And you understand what you are giving up?
A. I do.
Q. Very well.
THE COURT: Why does he need to recognize what would
happen if he is not a citizen of the United States?
Well, I have made my point, Mr. O'Donnell. You really
should carry that back.
MR. O'DONNELL: Yes, your Honor, I will.
THE COURT: It demeans the office.
Now, I seem to have a copy of this plea agreement that
is only signed by one side.
MR. O'DONNELL: Your Honor, I have the original which
Mr. Greenwood -THE COURT: Thank you. I would like to see it.
MR. O'DONNELL: May I hand it up to your court deputy,
your Honor?
THE COURT: Please.
(Handing to the court)
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(Pause)
MR. HAFETZ: Your Honor, may I just clarify one thing.
With respect to the giving up the right of appeal, I
believe the language in the cooperation agreement with respect
to that, which is on page 6, is in the paragraph that
relates -- it is on the bottom of page 6, I think that's what
your Honor is referring to. That is in a paragraph that
relates -THE COURT: Well, there are two references here to
appeal.
MR. HAFETZ: Yes.
THE COURT: One is the full paragraph two, that is the
second full paragraph, gives up any right to attack the
conviction on appeal.
The one down below has to do with someone who is not a
citizen of the United States, which is not this defendant.
MR. HAFETZ: That's correct. But Mr. Greenwood, as I
understand it from the plea agreement, I don't think the
government disagrees with him, does not give up the right to
appeal the sentence should he decide to appeal the sentence.
He is giving up the right to attack the guilty plea and his
conviction and he is giving up the right -THE COURT: Well, the conviction, the sentence is the
conviction. The plea of guilty, if I accept it and enter it
today, is a conviction. It becomes a final conviction when
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sentence is pronounced. But I read this as giving up the right
of appeal.
MR. HAFETZ: I don't think so, your Honor. I think
what he is giving up is the right to attack -- your Honor is
correct that ultimately -THE COURT: It says not only to withdraw the plea, but
to attack his conviction, and I understand that as meaning
either directly or collaterally that he is giving up the right
to appeal his sentence.
Now, if that's not what it means, we should be clear
on that.
MR. O'DONNELL: Your Honor, I think the waiver is
limited to the grounds that are articulated in the paragraph,
which is that the defendant can't appeal on the grounds that
the government failed to produce discover, Jencks Act material
or exculpatory material other than material that would
establish the defendant's factual innocence.
THE COURT: All right. Then I take it you do not
think that this is an agreement not to appeal the sentence?
MR. O'DONNELL: I agree with defense counsel's
position. It's a limited waiver on -THE COURT: That's fine, as long as the defendant
understands what he is agreeing to and what he is giving up.
MR. HAFETZ: Correct.
THE COURT: I have no interest in changing the
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agreement.
I see. Well, that is a change in your form.
All right. That is, you are both agreeing that this
does not mean that Mr. Greenwood is giving up his right to
argue to the Court of Appeals that my sentence is not
reasonable?
MR. O'DONNELL: I think that's right.
MR. HAFETZ: That's correct.
THE COURT: You are the ones who have agreed so you
should know what you agreed to, but I just want the defendant
to be clear as to what he is agreeing to.
BY THE COURT:
Q. Now I am going to ask you several things:
I am going to ask you, number one, apart from this
agreement, has anybody promised you anything in connection with
this plea?
A. No.
Q. Has anybody threatened you in connection with this plea?
A. No.
Q. Why do you want to plead guilty?
A. Because I am guilty.
Q. Do you have any doubt of that?
A. No.
Q. Very well.
Then I am going to ask Mr. Daniels to place you under
SOUTHERN DISTRICT REPORTERS, P.C.
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oath.
PAUL GREENWOOD,
the defendant, having first been duly sworn, was
examined and testified as follows:
BY THE COURT:
Q. Now I would like you to tell me in your own words exactly
what you did that you are pleading guilty to.
See if you can really make it your own words rather
than reading it from a paper.
Did you enter in an agreement with other people?
That's what a conspiracy is.
A. Yes. My partners, Steve Walsh and I, basically told
investors that we were investing the money in a strategy called
equity index arbitrage.
Q. I see. This was what you called the strategy of your
companies?
A. Yes.
Q. And what companies were those?
A. The company that was the commodity pool and broker-dealer
was WG Trading.
Q. What was the other?
A. The other company, WG Investors, was a Peter fund into WG
Trading.
Q. And you and your partner were the -A. Commodity pool operators -SOUTHERN DISTRICT REPORTERS, P.C.
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Q. Were these corporations?
A. No, they were partnerships.
Q. They were actually partners ships?
A. Yes.
Q. And you and your partner agreed to what?
A. To present it so we were investing all of the funds into
the index arbitrage strategy and, in fact, we didn't.
Q. What was the index arbitrage strategy?
A. The strategy is the equivalent of a cash management
strategy. We would buy stocks in, for example, the S&P 500 and
we would sell futures against them and once the trade is on the
profits would be locked in, we would receive the dividends on
any of the stocks that paid dividends and we would pay the
costs of carrying the positions, but the net of all of that
would be a small profit, and then you do that on a leveraged
basis.
Q. And what do you mean by that?
A. Because there were stocks involved and because we were a
broker-dealer, we could theoretically leverage 20 to one. As a
practical matter, we rarely leveraged more than ten to one,
meaning for every dollar we would invest, we would have $10 in
a position.
Q. And, in fact, what did you do with the money that you
received on those representations?
A. With, with, with a large percentage of the money we did
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exactly that. With another part of the money we invested in
other investments that the investors were not aware of and
misled the investors.
Q. That is, you issued statements that were not accurate?
A. That's correct. Mostly what we did is, there were notes
that were issued to certain investors and the interest rate on
those notes was the same return as we made with the money that
was invested in the arbitrage strategy and the return was
manufactured.
Q. There was no return?
A. The interest rate was manufactured based on whatever the
return was based on the strategy.
Q. I see.
A. And then we used that money -- I don't know how much detail
you want me to go into -Q. I would like to understand exactly what you were doing.
A. Okay.
We were trying -- we had an investment in a company
called Signal Apparel which had done very bad and we ended up
losing a lot of money and the attempt was to make back the
money that we lost in the Signal Apparel investment.
Q. How did you try to do that?
A. By making other investments that had higher returns than
the index arbitrage would give and so we would give the
investors the return on the index arbitrage and hopefully we
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would make more money on the investment.
Q. I understand, but what is it that you cheated the investors
in? When you say you made return, what is it that you didn't
make return on?
A. On all the money that was lost in the other investments, in
the initial investments in Signal Apparel, in other investments
that were made and didn't produce the returns that we expected
them to produce and in money that we took out personally for
basically our own use.
Q. That is, you treated these partnerships as your own
personal bank account?
A. Correct.
Q. And you drew as you wished?
A. Correct.
Q. What is it that you reported to your investors?
A. Well, we treated the money that we took out as a loan so we
would -Q. On your own books, you mean?
A. On the books of -- yes, yes. So we would report to the
investors the same rate of return that we earned on the WG
Trading index arbitrage trading.
Q. And that was simply flatly untrue?
A. Correct.
Q. That is, you did not make that money that you reported to
investors that you made?
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A. That's correct.
Q. And none of your investors asked for the money?
A. When they asked for the money we would give them money back
so in some sense -Q. So this was a Ponzi scheme, as it is loosely called?
A. Well, sort of, because we actually had -Q. You were using other monies to make up for what you
couldn't give?
A. That's correct.
Q. But, of course, you never could make it up entirely?
A. Well, initially we thought we could and as time went on the
hole got bigger and bigger and at a point we couldn't.
Q. Well, if you were taking money out for yourselves, you
could never make it up, right, unless you made huge profits?
A. That's correct.
Q. And you knew that from the beginning, that if you were
taking it for personal use?
MR. HAFETZ: May I have one minute, your Honor.
THE COURT: Sure.
(Pause)
A. Early on after the partnership was established and the
investors had given us the money, it became apparent we
couldn't give back the money we were taking out.
Q. So you knew it for a long time?
A. We did know it for a long time and we continued to do it.
SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

Case 1:09-cv-01750-GBD Document 350-1

Filed 10/22/10 Page 27 of 38

26
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q.
A.
Q.

And you continued to take money out for your own use?
Yes, we did.
And how much money were you taking out?
MR. HAFETZ: Does your Honor mean over the entire
period?
BY THE COURT:
Q. As you were going along, what were you doing every year,
starting when? In the beginning, you said.
A. In excess of $75 million.
Q. You mean in total?
A. Yes.
Q. And roughly how much did you take out annually?
A. It, it, it varied.
Q. What determined that?
A. What investments we wanted to make outside. We have a
house, we have antiques, we have a horse farm.
Q. What things you wanted to buy for yourself?
A. That's correct. And all of that has been turned over to
the receiver. They auctioned for all the antiques and the
collectibles scheduled for the latter part of this year and the
horse farm is on the market.
Q. But all of that was stolen money, correct?
A. That's correct.
Q. And you did this for how many years? During what period of
time?
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A.

Before 1996 through 2009.
Some of the wire transfers that we sent for the money
were in Manhattan, some were outside of Manhattan, some were
outside of New York.
Q. And where were your investors? How did you get them?
A. The investors were all large institutions. They were
either the pension funds or investment funds of the
institutions and we got the money from them and they were all
over the country, including, including Manhattan. Yeah,
including Manhattan.
Q. Manhattan and Westchester presumably, or did you have
nobody in Westchester?
A. I would have to go back. I don't think there was anybody
in Westchester.
Q. Didn't your partner have an office in -- maybe it was
farther north than Westchester?
A. No, I live in North Salem.
Q. You are the one who had an office in, in -A. No, no. We had offices in Greenwich and Long Island and
Jersey City.
Q. I see. And both of you worked in those offices?
A. I worked in Connecticut and Steve Walsh worked in Long
Island.
Q. Do you have any doubt that what you were doing was a crime?
A. No.
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Q.

All right.
THE COURT: Is there anything else that you would like
me to inquire about, Mr. O'Donnell?
MR. O'DONNELL: Your Honor, I think -- I'm just
thinking in terms of the technical jurisdictional requirements.
THE COURT: Yes. I understand you are concerned about
venue.
MR. O'DONNELL: And I think that is sufficiently
established, because wires came into New York City and the
defendant made that clear.
BY THE COURT:
Q. In any event, I understand that you want to be tried or you
want to be prosecuted here in the Southern District of New
York, so if you have any right to complain about venue, you are
prepared to give that up?
A. Yes, I understand that.
Q. You are waiving any possible complaints about venue?
A. Most of the funds, most of the funds, in fact, all of the
funds that were in the index arbitrage strategy specifically
were in Manhattan.
Q. So you are satisfied in any event that your crime was
committed in the Southern District of New York?
A. That's correct.
MR. O'DONNELL: Yes. Mr. Greenwood has made clear
that the means and instrumentality of interstate commerce were
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used to facilitate this scheme. I believe that is true.
THE COURT: He was working from Connecticut.
MR. O'DONNELL: And they were sending wire transfers.
BY THE COURT:
Q. And you were sending money back and forth between
Connecticut and New York.
A. And New York, yes.
Q. New York City, that is Manhattan?
A. Yes.
MR. O'DONNELL: With respect to money laundering, I
don't think there is any dispute that there were financial
transactions in excess of $10,000 involving the fraud proceeds.
BY THE COURT:
Q. Is there any question about that?
A. No.
Q. You have given me millions as a number which clearly
exceeds $10,000.
A. Yes.
MR. O'DONNELL: I think that's all I had, your Honor.
I had a few other things in terms of the defendant's
rights that I may have -THE COURT: Yes.
MR. O'DONNELL: I think it is pretty clear from the
record that Mr. Greenwood understands that he has a right to be
represented by counsel.
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THE COURT: Well, he's got counsel.
MR. O'DONNELL: He has counsel.
THE COURT: It is only concerned if he doesn't have
counsel that I will appoint him counselor, not if he doesn't
need counsel.
MR. O'DONNELL: Exactly, your Honor.
I also think it is pretty clear from the record that
Mr. Greenwood understands that although he certainly does not
have to testify at a trail and no inference to be drawn for not
testifying, he could, if he wanted, could testify.
THE COURT: Are you concerned about that?
What I told him is he has no obligation to testify and
nobody can draw any inference from his silence.
MR. O'DONNELL: But the other side of that -THE COURT: That is a constitutional right.
MR. O'DONNELL: The other side of that, your Honor, is
he could testify if he wanted to.
THE COURT: I'm sure that -- well, I'm interested to
see where you see that here.
MR. O'DONNELL: Your Honor, it has just been my
practice to make sure that the defendant understands he has the
option either way.
THE COURT: I understand. I really don't mind
overkill.
MR. O'DONNELL: Exactly.
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BY THE COURT:
Q. You understand if you wanted to go to trial and if you
wanted to testify, you certainly have the constitute right to
do so?
A. I understand.
Very well.
After listening to you, Mr. Greenwood, I am satisfied
that you understand what the charges against you are and the
rights that you are giving up when you enter a plea of guilty
and that your mind is clear today, so I am going to now turn to
the indictment and ask you as to each count how you plead.
How do you plead to Count 1 of the indictment?
A. Guilty.
Q. Count 2?
A. Guilty.
Q. Count 3?
A. Guilty.
Q. Count 4?
A. Guilty.
Q. Count 5?
A. Guilty.
Q. Count 6?
A. Guilty.
Q. Very well.
And are you familiar with the forfeiture provisions in
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the
A.
Q.
A.
Q.

indictment?
Yes, I am.
And you agree to be bound by them?
Yes, I do.
Very well.
I am satisfied that you understand what you are doing
and are doing it of your own free will and with careful advice
from lawyers and I will enter your pleas of guilty, and I will
request a presentence report from the Probation Department and
I will set a date for sentence.
I also grant the government's application -- well, I
guess its a point application -- that you be continued on bail
pending sentence.
A. Thank you, your Honor.
MR. HAFETZ: Thank you, your Honor.
THE COURT: Very well. You may be seated.
It is my experience that I will not get a presentence
report in less than 60 days and I will we lucky if I get it
within 60 days.
MR. O'DONNELL: That's correct. And in addition, your
Honor, we expect that Mr. Greenwood will testify at trial
against Mr. Walsh so we would request that the sentencing be
held after the trial is heard.
MR. HAFETZ: We consent to that.
THE COURT: Very well.
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Now we have not yet set sentence and I don't know --- set a trial. We will discuss tomorrow how far off that is.
MR. O'DONNELL: Actually, Friday, but I agree.
THE COURT: Thank you, yes.
This week has run together for other reasons. There
are other matters, including an enforcement action, and I am
beginning to think that it really is not efficient to separate
enforcement actions in criminal cases and distribute them among
two different judges, because I have now had three different
ones this year. As you know, in this one I have tried to
collaborate with Judge Daniels because that is the only
efficient way to do it.
MR. O'DONNELL: We agree, your Honor.
THE COURT: And there is a lot to be said for a
relatedness concept in these cases where the enforcement action
and the criminal action are so clearly related and so
intertwined in many aspects.
So, again, I'm going to send a message through you to
the U.S. Attorney's office that I think that that should really
be re-examined whether there should be a relatedness concept.
MR. O'DONNELL: Your Honor, I have always wondered why
they are not assigned to the same judge myself.
THE COURT: Exactly, exactly.
MR. O'DONNELL: I don't know if it is from our office
or the court.
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THE COURT: I think it is in part that we do not have
a relatedness concept on the criminal side of the court. But
here is an area that the relationship is so close and so
intertwined where one case really affects the other that I
think it would be very sensible.
MR. O'DONNELL: Your Honor, it may very well be a
court rule as opposed to something from the government.
THE COURT: Well, yes and no.
No, I understand that. I suppose it is in a loose
way. But I don't think that anybody has really considered the
relationship between these enforcement actions and the criminal
action and I think that if -- I am going to raise it with the
court, also, but I would like the U.S. Attorney's office to
recognize that this is a setting in which the normal rules that
we don't have a relatedness doctrine which really means among
criminal cases that come out of the same, loosely the same
course of conduct should not really preclude that in these
cases where efficiency really requires that there be
coordination.
MR. O'DONNELL: I certainly understand the court's
observations and I will pass them along.
THE COURT: Thank you. And I am going to raise them
with my own colleagues as well.
If there is really a court rule, it's a vague long
buried rule that has no obvious reason in these particular
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cases. I am going to pursue it and I would like you to pursue
it as well.
MR. O'DONNELL: Very well, your Honor.
THE COURT: All right.
Well, let me ask you, Mr. O'Donnell, what are the
chances of getting the rest of this case to trial this year?
MR. O'DONNELL: Your Honor, I really can't answer that
question without obviously having Mr. Walsh and his counsel
here.
THE COURT: Well, I understand, but it looks to me as
if their interest is in delaying it as much as possible.
MR. O'DONNELL: Certainly I would like to have the
case tried before the end of the year if the court schedule -THE COURT: As am I, because I'm a great proponent of
speedy trials.
MR. O'DONNELL: We plan to make that argument on
Friday that the court should set a trial date and basically
force us to work toward a trial date.
THE COURT: Very well. Then I will -- I don't like to
have any date dangle and I would like to get a presentence
report even if we don't go to trial immediately. So I'm going
to set a date which may be postponed if the trial does not go
forward for sentence.
I don't really like to put it over so far, but I am
going to tentatively set it for December 1.
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MR. HAFETZ: Your Honor, I'm just wondering, if I may,
your Honor -THE COURT: Yes.
MR. HAFETZ: -- whether in view of the fact that Mr.
Greenwood has entered into a cooperation agreement to testify
against Mr. Walsh at trial, I'm just wondering if it might make
sense to do the PSR after the trial.
THE COURT: Well, I don't think that the U.S.
Attorney's office depends on the PSR for its understanding
whether Mr. Greenwood is really cooperating. I don't think the
Probation Department understands whether that's the case.
There is no way that they can.
MR. HAFETZ: Okay, fine.
THE COURT: They depend on the U.S. Attorney's office
about any report about cooperation rather than the other way.
MR. HAFETZ: Okay.
THE COURT: So I'm going to set a tentative date of
December 1 at 10:30 in the morning, which may well be moved.
But I hope that the trial may start before that. We will see.
Is there anything further?
MR. HAFETZ: Your Honor, if I may, I gather with
regard to the court conference on Friday, our appearance would
be excused from that in view of the -THE COURT: Yes, you are excused.
MR. HAFETZ: And the other thing, your Honor, I would
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request that Mr. Greenwood be permitted to travel to North
Carolina, South Pines, North Carolina, August 6 through the 12.
THE COURT: It is his daughter's school?
MR. HAFETZ: It's not the school, it's the same area
where his wife has a residence and they have friends and they
visited in the past. My understanding the government does not
oppose the application, your Honor.
MR. O'DONNELL: We don't, your Honor.
THE COURT: And when is this?
MR. HAFETZ: The dates are August 6 to August 12, your
Honor. The place is Southern Pines, North Carolina.
THE COURT: Very well. I will permit that.
MR. HAFETZ: Thank you, your Honor.
THE COURT: You have deposited your passport with the
court, I take it?
THE DEFENDANT: Yes.
THE COURT: Very well.
All right. Is there anything further?
MR. O'DONNELL: No, your Honor. Thank you for making
yourself available on such short notice.
THE COURT: Very well. Then you are all excused.
- - -
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